MNEHYM BEPXOBHOIO CYZIA POCCUACKOM OELEPALMUM

ITOCTAHOBJIEHUE
oT 31 okTs16ps 1995 1. N 8

O HEKOTOPLIX BOITPOCAX ITPUMEHEHU A
CYOAMUM KOHCTUTYLUUN
POCCUIICKOU ®EOEPAILINN ITPU
OCVIIECTBJIEHMU ITPABOCY VA

3akperuieHHOe B KoHcTuTyLm Poccuiickoii
®enepalyy IMOJIOKEHME O ee BhICIIeN 0pUaANIeCcKOoil
CuJie 03HayvaeT, YTO BCe KOHCTUTYLMOHHbIE HOPMBI
MMEIOT BepXOBEHCTBO HaJl 3aKOHaMM ¥ MHBIMU
HOPMaTUBHBIMM IIPABOBLIMY aKTaMU.

B 1e15x e1MHOOO6PA3HOTO IPUMeEHEeHUS CylaMU
KOHCTUTYLIMIOHHBIX HOPM IIpY OCYILeCTBIeHUY
npasocynus [Inenym BepxosHoro Cyna Poccniickoin
@enepanyy IOCTAHOBIISIET AATh CAeLyIOLIe
pasbICHEeHMUS:

1. B coorBetcTBUMU €O CT. 18 KOHCTUTYIIUMA
Poccuiickoit @emepatiyy mpaBa ¥ cBOOOIbI Uel0BeKa
U TpaXXAaHMHA SBJSIOTCS HEIIOCPeICTBEHHO
nericTByomyMu. OHU ONpenesitoT CMBIC,
cofiep>kaHMe U IIpUMeHeHMe 3aKOHOB, AesTeJIbHOCTb
3aKOHOJaTe/IbHOM U UCIIOJTHUTeIbHOI BIaCTH,
MECTHOTO CaMOYIIpaBJIeHUS ¥ 00eCIeunBaroTCs






IIpaBoOCyaneM.

YUunUTBIBASI 3TO KOHCTUTYLIMOHHOE TI0JIOKEeHNeE, a
Takxke MmojaoxkeHue 4. 1 ct. 46 KoHCTUTYLIMM
Poccuiickoit @enmepatinn, rapaHTUPYIOLLEN KaXkKI0OMY
MpaBo Ha CyIeOHYIO 3aIIUTY ero IpaB U CBOOOI, CYIbI
00s13aHbI 06eCIeunTh Haajieskalulyio 3aliuUTy MpaB U
CBO0OO/, UesioBeKa U rpakIaHMHA TTyTeM
CBOEBPEMEHHOTO U MPaBUWJILHOTO PaCCMOTPEHMSI JeJl.

2. CornacHo 4. 1 ct. 15 Koncturyuum Poccuiickoit
Qepnepauyiy KOHCTUTYLMS MUMeEET BBICIIYIO
IOPULNYECKYIO CUITY, IIPSIMOe eiiCTBUe U
IIPUMeHseTCs Ha Bcel Tepputopuu Poccuiickoi
®enepanyn. B COOTBETCTBUM C ITUM
KOHCTUTYLIMIOHHBIM I10JIOKEHUEM Cy1am Ipu
pacCMOTpeHUM Aell cieyeT OLleHUBATh CoAepKaHue
3aKOHa WJIY MHOTO HOPMAaTUBHOI'O [IPaBOBOI'0O aKTa,
peryimnpyroiiero paccMmaTpubaeMble CyIOM
MPaBOOTHOIIIEH NS, ¥ BO BCeX HEOOXOAMMBIX CTydassx
npumeHsaTb Kouctutynuio Poccuiickoi @emepannm B
KauecTBe aKTa [IPSIMOro IeiCTBUS.

Cy,]l, pas3peniasa aesio, IpyMMeHdaeT HelloCpeAdCTBEHHO
KOHCTI/ITYIJ,I/IIO, B YaCTHOCTHU:

a) KorJa 3akpernyieHHble HOpMoit KoHcTuTyym
TTOJIOSKEHUST, CXO/s U3 ee CMbIC/Ia, He TPeOyIoT
IOTIOJTHUTEJIbHOM perjaMeHTalluy ¥ He comepsKaT






yKa3aHMs Ha BO3MOXXHOCTH ee ITpUMeHeHUs TPy
YCJIOBUM TIPUHSITUS (heJiepaIbHOTO 3aKOHa,

perymMpyIoliero mpasa, CBO60/Ibl, 06s13aHHOCTH
yeJI0BeKa M IpakJaHMHa U IPyTrye MOJ0KeHNS ;

6) xorga KoncturyimonubiM Cymom Poccuiickoii
denmepanu BbISIBIEH ITPO6EJT B IPAaBOBOM
peryJupoBaHuy Jinbo Korpaa nmpobea oo6pa3oBascs B
CBSI3Y C TIpU3HAHMEM He COOTBETCTBYIOUIUMMU
KoHCTUTY1MM HOpMATUBHOT'O MPAaBOBOTO aKTa MUJIN
€ro OTAeJ/IbHbIX MOJIOKeHUI C yUeTOM MOpsIAKa,
CPOKOB ¥ 0COOEHHOCTE MUCIIOTHEHUS PellIeHMsT
Koucturynumonnoro Cyna Poccuiickoii ®enepanuiu,
eCJIY OHU B HeM yKa3aHbl;

B) - T) UCKJ/IIOUEeHBI. - [locTaHoBNIeHMe [1n1eHyma
BepxoBHoro Cyna PO ot 16.04.2013 N 9.

B cnyuasx, korga ctatbs KoHctutynum Poceniickoin
depnepalivin SIBISETCS OTCBIJIOYHOM, CyIbl IPU
pacCMOTpPEeHUM el AOJIKHBI TIPUMEHSTh 3aKOH,
PEryAUPYIOLINIA BOSHUKIINME TPABOOTHOIIEHM .
Hanuumne pemenyns Koncturyuyonsoro Cyna
Poccuiickoit @emepaiiyiy 0 npU3HAHUN
HEeKOHCTUTYIIMOHHO TOM MJIM MHO HOPMBI 3aKOHA
He TMPensTCTBYeT MPUMEHEHNIO 3aKOHA B OCTAIbHO
€ro YacTu.

A63a1 uckimoueH. - [TocraHoBeHue IlneHyma






BepxoBHoro Cyna P® ot 16.04.2013 N 9.

3. B cirydae HeolpeieIeHHOCTHM B BOIIPOCE O TOM,
COOTBETCTBYeT i KOHCTUTYLI MM O IesKal it
MIPUMEHEeHUIO II0 KOHKPETHOMY ey 3aKOH, CYy[I,
o6paraercst B KoncturyuyonHsiit Cyn Poccuiickoii
®demepanyy € 3apOCOM O KOHCTUTYLIMOHHOCTU 3TOTO
3akoHa. Takoii 3ampoc B COOTBETCTBUM €O CT. 101
denepanbHOrO0 KOHCTUTYLMOHHOTO 3aKoHa "O
Koncrturynimonnom Cyzne Poccuiickon @enepanmm’”
MOKeT ObITh CHe/IaH CYyI0M Ji000i MHCTaHIIUU U B
100071 CTaAuM pacCMOTpPeHUs Jera.

O HeoOXOaMMOCTH OOpalIeHMsI C 3aITPOCOM B
Koncturynmonssiit Cyg Poccuiickoin @egepatinm Cy[
BBIHOCUT MOTMBMPOBAHHOE OIpeie/ieHle
(mocraHoBeHKe). Cam 3arpoc ohopMIISIETCS B
MMCbMEHHOJ (opMe B BUE OTIeIbHOI0 JOKYMEHTa.

B 3ampoce o rpoBepke KOHCTUTYLIMIOHHOCTH
MoJJIeKallero pyYMeHeHUIo IIPY pacCMOTPeHUM
KOHKPEeTHOTO JieJia 3aKOHa CYyZ, B COOTBETCTBUM C
TpeboBaHUSAMMU CT. 37 DeepanbHOTO
KOHCTUTYLIMOHHOTO 3akKOHa "O KOHCTUTYUMOHHOM
Cypne Poccuiickoit @emepatin” JOJIKeH yKa3aTh
TOYHOE Ha3BaHMe, HOMep, IaTy NPUHATUSA, UCTOUHUK
OMy6/IMKOBaHMS U MHbIE JaHHbIE O TO/IJIesKalemM
IIpOBepKe 3aKOHOJaTeIbHOM aKTe, a TAK)Ke MOTUBBI,






10 KOTOPBIM OH IIpHUIlies K BBIBOJY O HaIllpaBJIeHUA
YKa3aHHOTO 3arpoca. B cuny ¢t. 38 Ha3BaHHOTO

denepabHOTO KOHCTUTYI[MOHHOTO 3aKOHA K 3aITPOCY
HeOoOXOAMMO MPUIOKUTh TEKCT 3aKOHA,

o Iekalero mpoBepKe, 1 repeBo, Ha PyCCKuit
SI3BIK BCEX JOKYMEHTOB M MHBIX MaTepUaJoB,
M3JI0’KeHHBIX Ha JPYTOM SI3bIKE.

B cBs3u c obpamnienrem B KoHctutyunonHbiit Cyp,
Poccuiickoit @enmepaiiiu ¢ 3aripocoM O poBepKe
KOHCTUTYLIMOHHOCTY IO/ IeKalllero mpuMeHeHUIO
3aKOHA ITPOU3BOICTBO I10 eIy MM UCIIOJIHEHNE
MIPUHSITOrO peleHus, MCXoas u3 TpeboBaumii cT. 103
®eqlepasbHOTO KOHCTUTYIIMOHHOIO 3aKOHa "O
Koncrurynimonnom Cyzae Poccuiickon @enepanmm’”,
MPMOCTAaHABIMBAETCS 10 pa3pelieHus 3ampoca
Koncturyumonnusim Cygom Poccuiickoi @epepanyn,
0 YeM JI0/DKHO OBITh YKa3aHO B HA3BAaHHOM BbIIIIE
orpezneyieHn (MIOCTaHOBIEHUN) CyAa.

Ec/ o cyIMMBbIit COIEPSKUTCS IO, CTPaKeit,
PEeKOMEH[I0BATh CY[y B KasKIOM TaKOM CIydae
06CyXIaTh BOIPOC 06 M3MEHEeHUM €My MepPbI
mpeceveHmus.

4. TIpu pacCMOTpeHUN AeJl CyAaM HaJJIeXXUT
YUYUTBIBATh, UTO €C/IV MO Ieskallinii IpuMeHeHUI0
3aKOH JIMOO MHOJ HOPMAaTUBHBII ITPABOBOJ aKT






cyobekTta Poccuiickoit @emepaliuy MpOTUBOPEUNT
dbenepasbHOMY 3aKOHY, IPUHSTOMY IT0 BOIIPOCAM,

Haxomsamumcs B BegeHun Poccuiickoin @epgepannm
160 B COBMECTHOM BemeHMy Poccuitckoit
denepanun u cyobekTa Poccuiickoit @enepaiiuu, To,
MCXOJS U3 TTOJIOKeHMI 4. 5 cT. 76 KoHCTUTYIIMM
Poccuiickoit ®@enepatiiu, Cyf, AOJKEH MTPUHSTD
peleHye B COOTBETCTBUM C ¢e/iepaTbHbIM 3aKOHOM.

Ecnu nuMmerTcs mpoTUBOpeuns MeXXay HOpMaTUBHbBIM
MpaBOBBIM aKTOM CyObeKTa Poccuitckoit @emepaiinm,
MIPUHSATBIM 110 BOIIPOCAM, OTHOCSUIMMCS K BeJeHUIO
cyobekTta Poccuiickoit @emepaiinn, u GegepaabHbIM
3aKOHOM, TO B CMJIY Y. 6 cT. 76 KoHCTUTYLIMMK
Poccuiickoi @enepaiiyy MoAJEKUT IPUMEHEHUIO
HOpPMAaTMBHBII MTPaBoOBOIt akT cy6bekTa Poccuitckoii
®denepauu.

5. Cymam 1pu oCyIecTBIeHUM TTPABOCYANST HAJJIEXKUT
MCXOIUTH U3 TOTO, YTO OOIIEIPMU3HAHHbIE ITPYHIIUITBI
Y HOPMbI MEXIYHapOHOTO IIpaBa, 3akperyieHHble B
MeKIYHApPOAHbBIX MaKTaX, KOHBEHIIMSIX U MHBIX
IIOKYMeHTax (B 4UaCTHOCTHU, BO Bceobiieit nekaapaimum
MpaB uej0BeKa, MexxayHapoaIHOM MaKTe O
rpakJaHCKMX U MOJUTUYECKUX TpaBax,
MexkmyHapogHOM MaKTe 06 9KOHOMUYECKUX,
COLIMAJIbHBIX M KYJIbTYPHBIX MIpaBax), u
MeXIyHapOoaHbIe TOroBOpbI Poccuiickon @enepain






SIBJISIIOTCSI B COOTBETCTBUM C Y. 4 cT. 15 KoHCTUTY1IMM
Poccuiickoit @enepaliivi COCTaBHOM 4acCThIO ee

IIPaBOBO CUCTEMBI. DTOM K€ KOHCTUTYLIMIOHHOM
HOPMOJ1 OTpeiesieHO, YTO eC/I MEeXIYHAPOIHbIM
norosopoM Poccuiickoit @enepaniy yCTaHOBJIEHbI
MHbIEe ITpaBuia, YeM IpeayCMOTpPEeHHbIE 3aKOHOM, TO
MIPUMEHSIOTCS ITpaBuUiia MeXIyHapOLHOTO JOTr0BOpa.

YuuThIBas 3TO, CyZ, IIpU paCCMOTPEHUM Aefia He
BIIpaBe MIPUMEHSTbh HOPMbI 3aKOHA, PETYIUPYIOIIEro
BO3HMKIIIME TPAaBOOTHOIIEHMSI, €C/I BCTYNIUBIIUM B
cuny ast Poccuiickoit @emepaiiiy MeskaAyHapOaHbIM
JIOTOBOPOM, pellleH)e O COTJIacuM Ha 00s13aTe/IbHOCTD
KoToporo 1 Poccuiickoit @emepanyiy 6b110
npuHSATO B hopMe denepaybHOTO 3aKOHA,
YCTaHOBJIEHbI MHbBIE TIPaBUIa, YeM
MpeayCMOTpPeHHbIe 3aKOHOM. B 3Tux ciyvasx
MIPUMEHSIOTCS TIpaBuia MeKIyHapOoJHOTO OTOBOpa
Poccuiickoit ®egepauym.

[Tpu 3TOM CcyaM HeEOOXOAMMO UMETh B BUIY, UTO B
cuny 1. 3 c1. 5 @epepanbHOro 3aKkoHa Poccuiickoii
Oenepanyy 'O MeKIYHAPOOHBIX TOTOBOPAX
Poccuiickoit @emepanyn” mMoaokeHns oPpuIaIbHO
OMy6/IMKOBAaHHBIX MEXAYHAPOIHBIX JOTOBOPOB
Poccuiickoit ®epepannm, He TpeOyIOIIMe U3TaHUS
BHYTPUTOCYAAPCTBEHHBIX aKTOB JIJI51 IPMMeHeHMs,
IeCcTBYIOT B Poccuiickoi @emepauyn






HerocpeICTBeHHO. B MHBIX ciyuasx Hapsay C
MEXIYHapOIHBIM JOTOBOPOM Poccuiickoit

Oenepanyy cienyeT MIPUMEHSTh U
COOTBETCTBYIOIIMIT BHYTPUTOCYAAPCTBEHHBI
MPaBOBOJ aKT, NIPUHSTHIN OJIs1 OCYILIeCTBAeHMUS
MOJIOKEHUI YKa3aHHOTO MEeXAYHApPOAHOTr0 AOTOBOpA.

6. O6paTUTh BHMMaHMe CyJOB Ha TO, UTO B CWJIY Y. 3
cT. 15 Konctutyunu Poccuiickoit @epepaiinm He
MOTYT IIPUMEHSIThCSI 3aKOHBI, a TAKKe JIFOObIe MHbIe
HOpMAaTUBHbIE ITPaBOBbIE aKThl, 3aTparuBawIe
rpaBa, CBOOOIbI, 00SI3aHHOCTM YeJIOBEKA U
rpaskgaHuHa, eI OHM He OMyOIMKOBaHbI
oduIIMaIbHO JJIS BCeOOIero ceeaeHus. B
COOTBETCTBUM C YKa3aHHBIM KOHCTUTYLIMOHHbBIM
MOJIOKeHMEM Cy[, He BIIpaBe OCHOBBIBATh CBOE
peleHe Ha HeOMyOIMKOBAaHHBIX HOPMATUBHBIX
aKTax, 3aTparuBaloNMX IIpaBa, CBOOOMIBI,
00513aHHOCTM UeJIOBeKa U IrpakaaHyHa.

[Topsimok ouilMaaIbHOTO OMYOIMKOBAHMS
(bemepanbHbIX HOpMaTUBHBIX ITPABOBBIX aKTOB
onpeneneH PenepaabHbIM 3aKOHOM Poccuiickon
@enepanyn "O mopsaKe OMyoJIMKOBAHUS U
BCTYIUIEHMSI B CWITY (pefiepaabHbIX KOHCTUTYI[MOHHBIX
3aKOHOB, (peflepa/ibHbIX 3aKOHOB, aKTOB ajaT
denepanbHoro Cobpanus” u Ykasom IIpesumeHra
Poccuiickon ®@enepauyy ot 23 masg 1996 1. N 763 "O






TopsiIKe OMYyOJIMKOBAHMS ¥ BCTYTUIEHMS B CUTy aKTOB
IIpesungenTta Poccuiickoi @engepanum,

[TpaBuTtenbcTBa Poccuiickon @enepannm u
HOPMAaTMBHBIX TPABOBBIX aKTOB ¢e/lepaabHbIX
OpraHoOB UCIIOJIHUTEIbHOM B1acTu" (B pegakumn
Vxka3oB IIpesunmenTta Poccuiickoit ®egepamnumu ot 16
mast 1997 r. N 490 u ot 13 aBrycra 1998 r. N 963, ot
28 utons 2005 r. N 736, ot 17 Host6pst 2011 1. N 1505,
ot 2 ¢peBpansg 2013 1. N 88, ot 14 okrsi6ps 2014 r. N
668).

7. Eciu ipy pacCMOTpeHUM KOHKPETHOTO Jejia Cy,
YCTAaHOBUT, YTO TOJJIeXXaLMIA IPUMEHEHNIO aKT
roCcy1apCTBEHHOI'O UJIM MHOTO OpraHa He
COOTBETCTBYeT 3aKOHY, OH B cuiy 4. 2 ¢T. 120
Koucturynmn Poccuiickoit @epepanu obsi3aH
MIPUHSATD pellleHe B COOTBETCTBUM C 3aKOHOM,
peryaupyroimmum JaHHble IPaBOOTHOIIEHUS.

O1ueHKe C TOUKM 3peHUS COOTBETCTBUS 3aKOHY

oz IeskaT HOpMaTUBHbBIE aKThI JIIOOOTO
roCcyIapCTBEHHOTO UJIM MHOTO OpraHa (HOpMaTUBHbIE
ykassl [IpesumgenTta Poccuiickoin ®egepannn,
roctaHoBieHust nmajat ®emepanbHoro Cobpanms
Poccuiickoit ®enmepaiiu, MOCTaHOBIEHUS U
pacriopsikenus [IpaButenncTBa Poccuiickoi
®denepaniiy, akTbl OPTaHOB MECTHOTO
CcaMOynpaB/IeHNs], IPUKA3bl U UHCTPYKILIUU






MMUHUCTEPCTB U BeJOMCTB, pYKOBOAUTEEeN
YUpexxaeHuil, IpearnpusITuii, Opranu3aiuii u T.4.).

[Ipy npuMeHeHMM 3aKOHA BMeCTO
HECOOTBETCTBYIOLIEro eMy akTa rocy1apCTBEHHOIO
MJIM MHOT'O OpraHa CyJi BIIpaBe BbIHeCTU YaCTHOe
ompezeneHue (MOCTaHOBIeHNE) ¥ 0OPaTUTD
BHMMaHMe OpraHa Wiy JO/DKHOCTHOIO UL,
M3OaBIIero TaKo¥ akT, Ha He0OXOAMMOCTb ITPUBECTU
€ro B COOTBETCTBME C 3aKOHOM JIM60 OTMEHUTb.

8. Koncturyuumeit Poccuiickori @enepanyyt KaKIOMY
rapaHTMpPOBAHO IIPaBO HA pacCMOTpPEeHMe ero aeja B
TOM CyZle ¥ TeM Cy[ibel, K MOACYAHOCTU KOTOPBIX OHO
OTHeCeHO 3aKOHOM (Y. 1 ¢T. 47). B cooTBeTCTBUM C
YKa3aHHBIM KOHCTUTYLMOHHBIM I10JIO’KEHUEM
BBIIIECTOSILNI Cy[, He BIIpaBe IIPUHSTH K CBOEMY
MMPOM3BOJCTBY B KaueCTBe CyAa IepBOii MHCTAHIIUN
e, IOACYAHOE HIDKECTOSIEMY CYTy.

A63a1 uckimoueH. - [TocraHoBeHue IlneHyma
BepxoBHoro Cyna P® ot 06.02.2007 N 5.

9.Bu. 2 cT. 26 KoHcTutyiumum Poccniickoii
@enepalny 3aKperyieHo MPaBo KakA0ro Ha
MOJb30BaHMe POOHBIM SI3bIKOM. B C1ly yKa3aHHOIA
KOHCTUTYILIMIOHHOJ HOPMBI, @ TaKXXe B COOTBETCTBUM
¢ royiokeHusIMM 4. 2 cT. 9 TTIK PD, u. 2 cT. 18 VIIK
P®, 4. 2 cT. 24.2 KoAIl PO cyg 06s13aH pa3bsSICHUTD U






obecreunThb YU4aCTBYIOII MM B AeJjie JiniaM IpaBo
JeJIaTb 3adBJ/IeHNs, 1dBATb 00BSICHEHUS U ITIOKa3aHus,

3asIBJISITh XOJATaliCTBa, MOIaBaTh 5KajJ00bl 1
BBICTYIIATh B CyJle Ha POJHOM SI3bIKE MJI IPYTOM
sI3bIKe, KOTOPHIM OHM BJIAZEIOT, a TAKKe
10JTb30BaThCS YCIyTaMy ITepeBOAUYMKA.

10. B cury KOHCTUTYLIMOHHOTO ITOJIOKEHMS 00
OCYILECTBJIEHUY CYIOINPOMU3BOACTBA HA OCHOBE
COCT$13aTeJIbHOCTU U PaBHOTIPABUS CTOPOH (Y. 3 CT.
123 Koncturyuun Poccuiickoit @egepannm) Cym, 1o
KaXIOMY JleJTy obecrieurBaeT paBeHCTBO IpaB
YUYaCTHMUKOB Cy1eOHOT0 pa3bupaTeabCTBa 1Mo
MpenCTaBJIeHUIO U UCC/IeTOBAHUIO OKA3aTeNbCTB U
3asIBJI€HUIO XOOaTalCTB.

[Ipu paccMOTpeHUM rpaXkIaHCKUX Jes CleAyeT
MUCXOOUTH U3 MIPe[iCTaBIeHHbIX UCTLIOM U
OTBETUMKOM JI0Ka3aTe/lbCTB. BMecTe ¢ Tem cy[
MOXEeT IpeJIOKUTh CTOPOHAM IIPEeACTaBUTh
IOTIOJIHUTEIbHBIE T0Ka3aTe/lbCTBa. B ciryuae
HeOOXOMMOCTH, C YUeTOM COCTOSIHUS 3[I0POBbSI,
BO3pacTa U MHBIX OOCTOSITENbCTB, 3aTPYAHSIOMINX
CTOPOHAaM BO3MO>XHOCTD IIpeJICTaBIeHNS
II0OKa3aTesbCTB, 6e3 KOTOPbIX Heslb3s1 TPaBUIbHO
paccMOTpeTh JeJ10, Cy/[ [0 XOAATaliCTBY CTOPOH
MIPMHMMAET MePbl K MCTPeOOBAHUIO TAKMUX
JI0Ka3aTesbCTB.






11. TIpu paccMoOTpeHuM Xayiob Ha OTKa3 B
perucTpauum obIIeCTBEHHBIX 00beAMHEH M IPaXkIaH

760 3asIBJIEHN 3aMHTePeCOBAHHbIX JIUII O
JUKBUIAIMY OOIIIeCTBEHHBIX 00beIVHEHNI CyIaM
HeoOXOAMMO UMETh B BUY, YTO B COOTBETCTBUM C Y.
5 cr. 13 Konctutyuun Poccniickoit @enepanm
3ampelnraeTcs: Co3aHue U NesTeJTbHOCTb
06IIIeCTBEeHHbIX 00beAMHEeHUI, LeJIN U NeiCTBUSI
KOTOPBIX HaIlpaBjeHbl HA HACUJIBCTBEHHOE
M3MEHEHMEe OCHOB KOHCTUTYLIMOHHOTO CTPOS U
HapylieHue 1eja0cTHoCcTHU Poccuiickoi @enepanuu,
MO PBIB 6€30ITaCHOCTY TOCYAAPCTBa, CO3AaHNe
BOOPYKeHHBIX (DOPMMPOBAHMIA, passKUTraHMe
ColLManbHOM, pacoBOi, HALIMOHAJIbHOM U
PEUTMO3HOI PO3HN.

YUuTBIBas 3TO KOHCTUTYI[MOHHOE TI0JIOXKEHUE, CYIy
HeoOX0IMMO TIaTe/bHO UCC/IeS0BATh M OLIEHUTH B
COBOKYITHOCTY BC€ IpeICTaBJIeHHbIE MMCbMEHHbBIE U
BellleCTBeHHbIe J0Ka3aTeIbCTBa, ITOKa3aHMUs
CBUIEeTE el U APYTye NOKa3aTe/lbCTBa,
CBUIETEJIbCTBYIOIIME O LIeJIX, 3aJavuax, GakKTUuecKoi
IesITeIbHOCTU 0OIeCTBeHHBIX 0O beIMHeHNIA.

12. B custy MexkayHapOoIHOTO TTaKTa 00
9KOHOMMYECKUX, COL[MAIbHBIX U KyJAbTYPHBIX ITpaBax
rocyJapcCTBa, yuacTBYOIIMe B 9TOM IaKkTe, MPUHSIIU
Ha ceb6s1 00s13aHHOCTb 00eceynTh MPaBo Ha






386aCTOBKy IMpA YCJIIOBUM €I'0 OCYIIECTBJICHUA B
COOTBETCTBUM C HALIMOHAJIbHBIM

3aKOHOOaTeJIbCTBOM.

Koncturynust Poccuiickoit @enepauyu
rapaHTMpoBasia pabOTHUKAM, a TAKKe UX TPYIOBbIM
KOJUUIEKT/BAaM I1paBO Ha MHAUBUAYAIbHbIE U
KOJUIEKTMBHbBIE TPYLOBbIE CIIOPBI, BK/IOYAs IIPaBO HA
3a6acTOBKY (4. 4 cT. 37). OmHAKO OCyIIeCcTBIeHe
rpaBa Ha 3a6aCTOBKY He JIO/KHO HapyIIaTh MpaBa u
CBOGO/IBI APYTUX JIUI] M MOKET ObITH OTPAaHNYEHO
(denepansbHbIM 3aKOHOM, HO JIUIIIb B TOV Mepe, B
KaKoJi 3TO He0OXOAVMO B 1I€JISIX 3aIUThl OCHOB
KOHCTUTYILIMOHHOTO CTPOSI, HDAaBCTBEHHOCTMH,
3[J0POBbS, IIPAB ¥ 3aKOHHBIX MHTEPECOB APYIUX JINLI,
obecrieueHNsI 0O0POHBI CTPAHbI M 6€30ITaCHOCTHU
rocymapcTpa (4. 3 ¢T. 17, 4. 3 cT. 55 KoHCcTUTYIIMM
Poccuiickoit @enepaniyn).

HUcxopst U3 3TOTO, TIPU PELIeHN Y BOTIPOCa O
HE3aKOHHOCTM IIPOBeIeHMs 3a6aCTOBKY CyIaM
cyiefiyeT MMeTh B BUJTY, UTO OTpaHMYeHMe MpaBa Ha
3a6aCTOBKY B YKa3aHHbIX BbIIIE CyYastX JOMYCTUMO
JIVIIB JIJIST TeX KaTeropmit paboTHMKOB, B OTHOLIEHUN
KOTOPBIX C YUETOM XapaKkTepa UX JesiTeIbHOCTI U
BO3MOKHBIX TTOC/IEICTBUIA TPEKpaIIe st UMM
paboThl HEOOXOAVMMOCTH 3arpeTa Ha MPOBeIeHNe
326aCTOBKM MPSMO BBITEKAET 113 HA3BAHHBIX BbIIIE






moyioskeHmit Koncruryuymu. OrpaHudeHne rmpasa Ha
3a06aCTOBKY 60JIBIIIETO KPYyra pabOTHUKOB, YEM 3TO

HE0OXOIMMO )11 JOCTUKEeHMS 1iejieil, Ha3BaHHbIX B
4.3 cT. 17 nu. 3 ct. 55 Koncruryumn Poccuiickoit
denepaiyn, SIBASETCS HEITPABOMEPHBIM.

13. TIpu pacCMOTpeHUHU e, BBITEKAIINX U3
KVWJIMIIHBIX TPABOOTHOILIEHMH, CyJlaM He0OX0AMMO
YUUTBIBATH, YTO KOHCTUTY1IMS POCcuiickoit
denepanyy npegocTaBuwiIa KaKIOMY, KTO 3aKOHHO
HaxXOOUTCS Ha Tepputopun Poccuiickoit @enepanumu,
IPaBO CBOOOIHO IepeaBUTaThCSI, BHIOMPATh MECTO
Mpe6bIBaHMS U JKUTENIbCTBA, & TAKKe rapaHTUpOBaja
[paBo Ha xuauile (4. 1 cT. 27, 4. 1 cT. 40).

Ucxops n3 sTux nonoxkenuii Koncruryuun, cnenyer
MMeTb B BUAY, UTO OTCYTCTBME MPOMUCKY MO0
perucTpaumnm, 3aMeHBIIei MHCTUTYT IIPOIUCKU,
caMo 110 cebe He MOXXeT CJTy>KUTb OCHOBaHMEM JJIsT
orpaHMYeHMsI IpaB U CBOOOJ, ueoBeKa, BKIHOUas U
npaso Ha xunuile. [Ipu paccmoTpenun fei,
CBSI3aQHHBIX C [IpM3HAHMeEM IIpaBa I10J1b30BaHMS
XUJIBIM TIOMellleHMeM, He0OX0AMMO YUYUTHIBATD, UTO
IlaHHbIe, CBUIEeTe/bCTBYIOLIVE O HAINYUN UIN
OTCYTCTBUM IIPONUCKU (PETUCTPALUN), SIBIISIOTCS
JIAIIb OAHUM U3 NOKa3aTeJIbCTB TOr0, COCTOSJIOCH JIN
Meskay HaHMMaTeseM (CO6CTBEHHUKOM) JKUJIOTO
TIOMelleHNs, YIeHaMy ero CeMbJ COrJIalleHye o






BCeJIEHMN JIMlla B 3aHMMdeMOe MUMMU KUJI0e
IoMemnieHmne M Ha KakKmux yCJIOBUSX.

14. TTockoyibKy OrpaHMUYeHMe NpaBa rpakgaHyHa Ha
TaliHy MepenyucKku, TeJieOHHbIX IePeroBOpPOB,
ITOYTOBBIX, TeJerpadHbIX M MHBIX COOOIEHMI
IOITyCKAaeTCsI TOJIbKO Ha OCHOBAHUM Cy1e6HOr0
pemteHns (4. 2 cT. 23 KoHCTUTYLIMM Poccuiickoin
depepauyin), Cygam HagJJeXUT UMETb B BUAY, UTO B
cooTBeTCTBUYU C DemepanbHBIM 3aKOHOM Poccuiickoi
®epepaiym "O6 orepaTUBHO-PO3bICKHOI
IesaTe/IbHOCTU" IIpOBeIeHNe OIepaTUBHO-
PO3BICKHBIX MEPONPUSITUIA, OTPAaHMUMBAIOIINX
yKa3aHHbIe KOHCTUTYIMOHHbIE TpaBa rpakaaH,
MOXET MMETb MECTO JIMILb IPY HAJIMIMUU Y OPTaHOB,
OCYIIECTBIISIONIMNX OIePATUBHO-PO3bICKHYIO
IesITeIbHOCTh, MH(GOPMAaLMM O IIpU3HAKAX
MOAr0oTaBJIMBAEMOTI0, COBEPIIAeMOT0 UIN
COBEpIIEeHHOr0 NPOTUBOMNPABHOIO AESHUS, 10
KOTOPOMY MPOU3BOACTBO IIpeaBaAPUTETbHOTO
ceICcTBYS 00s13aTe/IbHO; O JIUIIaX,
MOArOTaBAMBAIOIINX, COBEPIIAIOIINX MUIN
COBePIIMBIIMX IIPOTUBOIIPABHOE IesHIe, 110
KOTOPOMY MIPOU3BOICTBO IIpeaBaAPUTETbHOTO
CeICcTBYS 00s13aTe/IbHO; O COOBITUSIX MJIN
IeiCTBUSX, CO3AI0IINX YTPO3Y TOCYAapCTBEHHO,
BOEHHO, 3SKOHOMMYECKOM UJIM 3KOJIOrMYeCKOoi
6e3omacHocTu Poccuiickoit @enepannu. [lepeueHnb






OpraHoOB, KOTOPBIM IPEeAOCTaBIE€HO ITPaBO
OCYIIECTBJISITh OIePATUBHO-PO3BICKHYIO

IesITeJIbHOCTb, COIEPKUTCS B Ha3BaHHOM 3aKOHe.

OTU ke 06CTOSITEIbCTBA CYAbI TO/KHBI MMETDb B BUAY
MIpU paCCMOTPEHUN MaTEPUATIOB, ITOATBEPXKAAIOIIUX
HEeo0XOIMMOCTb IMPOHMKHOBEHMS B SKMJIUIIE TIPOTUB
BOJIM IIPOKMUBAIOIIMX B HEM Il (CT. 25 KoHCTUTYyIMM
Poccuiickoit @enepaiiyin), eCji TakKue MaTepuasibl
MIPeCTaBISIOTCS B CYJl OpraHaMMU,
OCYIIECTBIISIOMMMU OIEePATUBHO-PO3bICKHYIO
IesITeNIbHOCTb.

O6paTuTh BHUMAaHME CyJOB Ha TO, UTO Pe3y/IbTaThl
OTlepaTUBHO-PO3bICKHBIX MEPOTIPUSITHI, CBSI3aHHBIX
C OrpaHMYeHMEeM KOHCTUTYILIMOHHOTIO ITpaBa rpaxaaH
Ha TaifHy repenucku, TeaeOHHbIX TepPeroBOPOB,
MTOYTOBBIX, TelerpadHbIX U MHBIX COOOIIEHMIA, a
TaKKe ¢ TPOHMKHOBEHMEM B XXKUJINIIE TPOTUB BOJIU
MPOXKMBAIINX B HEM JinII (KpOMe CTyJaes,
YCTaHOBJIEHHBIX (eJlepa/ibHbIM 3aKOHOM), MOTYT
ObITh MCITOJIb30BAaHbI B KAUECTBE A0KA3aTeIbCTB IO
nenam, JTUIIb KOTa OHY TIOJTyYeHbl 110 pa3pelieHnIo
CyZa Ha MpoBeleHe TaKUX MepOTIpUSITUIL U
MpOBepeHbI CIeICTBeHHBIMIM OpraHaMMu B
COOTBETCTBUM C YTOJIOBHO-TIPOIECCYaabHbIM
3aKOHOJaTeIbCTBOM.






15. TIpu paccMOTpeHUM YTOJOBHBIX JIeJT JO/KeH
co6TI0AAThCS 3aKpeIVIeHHbIN B CT. 49 KoHcTuTytmum

Poccniickoit @epepauny IPUHLAIL IIPe3YMIILIUN
HEBVMHOBHOCTH, COIVIACHO KOTOPOMY KaKI bl
0OBMHSIEMBII B COBEPILIEHUY TTPECTYIITIeHNUS
CUMTAETCS] HEBMHOBHBIM, ITIOKA €r0 BUHOBHOCTD He
OyIeT IoKasaHa B IpeJyCMOTPeHHOM (eepanbHbIM
3aKOHOM IIOPSIAKE ¥ yCTaHOBJIeHA BCTYIIMBILIVM B
3aKOHHYIO CMJTYy IpUroBOpoMm cyza. [Ipu sTom ¢
Y4eTOM IOJIOKEHUI TaHHOV KOHCTUTYIIMOHHOM
HOPMbI HEeJIOMTyCTUMO BO3/IaraTh Ha OOBUHSIEMOTO
(moacyauMoro) oKa3plBaHMe CBOeil HEBUHOBHOCTU.

CynmaM HeoOGX0OOMMO UMETh B BUIY, UTO B
COOTBETCTBUM C Y. 3 cT. 49 KoHCcTUTYyLIMN
Poccuiickoin @enepaiiiy HeyCTpaHMMbIe COMHEHMS B
BUMHOBHOCTY OGBMHSIEMOTO (ITOJCYAMMOI0) TOIKHbI
TOJIKOBAThCS B €0 MOJIb3Y.

16. O6bpaTuUTh BHMMAaHMeE CyIOB Ha HEOOXOAMMOCTD
BBITIOJTHEHUS] KOHCTUTYLIMOHHOTO TTOJIOKEHUS O TOM,
4YTO TIPU OCYIEeCTBIEHUM IPABOCYAUS He
IOIyCKaeTCs ICII0Ab30BaHMe J0Ka3aTelbCTB,
MOJTyYeHHBIX C HapylieHneM ¢eaepaqbHOTO 3aKOHA
(4. 2 cT. 50 Koncturyumun Poccuiickoit @emepanyn), a
TaKoKe BBITIOJIHEHMS TpeboBaHuit cT. 75 VIIK PO, B
CUJIy KOTOPOJ 1,0Ka3aTe/bCTBa, [I0TyYeHHbIe C
HapylleHyeM yTOJ0BHO-IIPOLeCCYyaIbHOTO






3aKOHOOaTeJIbCTBA, HE MMEIOT IOpI/I,U,I/I‘IeCKOI‘/JI CHUJIBI U
HE MOT'YT OBITH TTOJIOKEHBI B OCHOBY 0OBMHEHMS.

Pa3bsSICHUTD, UTO JOKA3ATENbCTBA AOJIKHbI
MPU3HABATHCS MMOYYEHHBIMM C HapyIIeHEM 3aKOHa,
eCJIM TIpU UX COOMPaHUM U 3aKpeTUIeHUN ObIIN
HapylIeHbl rapaHTUpoBaHHble KoHCTUTYIME
Poccuiickon @enmepaliiviy ImpaBa yejoBeKa u
rpaskgaHMHA UM YCTaHOBJIEHHBIN YTOJOBHO-
MPOIIeCCYaIbHBIM 3aKOHO/IATeIbCTBOM IOPSIIOK UX
cobupaHus U 3aKpeIieHus, a TakKe eciu cobupaHme
" 3aKpeIlieH)e 10Ka3aTe/lbCTB OCYIeCTBIEHO
HeHazIeXXalyuM JUIIOM WX OpraHoM JInbo B
pe3ysibTaTe eiiCTBUIA, He TPeAyCMOTPEHHbIX
MPOIIeCCYaIbHBIMU HOPMaMM.

17. TIpu cyne6HOM pa36yMpaTeabCTBE LOIKHO CTPOTO
cobioaaThCs rapaHTUpoBaHHoe Koncturyimeit (4. 1
CT. 48) mpaBO KakKI0T0 Ha MOJIy4YeHe
KBaIMULUMPOBAHHO 10puandeckoi momoinu. C
Y4eTOM 3TOTO KOHCTUTYLIMOHHOTO IOJIOKEHUS CY],
00s13aH 06ecreunTh yyacTue 3alMTHUKA B
YTOJIOBHOM JieJie BO BCeX C/Iydasx, KOrga OHO
SIBJIsIeTCS 006s13aTeIbHbIM B CMy 4. 1 ¢T. 51 VIIK PO,

Ha ocHoBanum u. 1 ct. 52 YIIK P® nopmospeBaembiii,
00OBMHSIEMbIN BITpaBe B JTI0007 MOMEHT
MPOM3BO/ICTBA IO YTOJIOBHOMY JeJTy OTKAa3aThCs OT






IOMOIIM 3alTHUKA. B CUJIy 4aCTun 2 YKaBaHHOﬁ
CTaTbU TAKOil OTKa3 He 0bsi3aTeseH OJisg cyaa.

B cooTBeTcTBUM C U. 2 cT. 48 KOHCTUTYLIMM U HA
OCHOBaHUM 1. 6 4. 3 cT. 49 VIIK P® kaxkmoe nulio, B
OTHOIIIEHUU KOTOPOTO MPOBOAUTCS MPOBEPKaA
COO0OIIIeHMSI O TIPeCTYIUIEHUY B TIOPSIAKeE,
npenycMoTpeHHoM cT. 144 VIIK P@, umeet npaBo
0JIb30BAaThCS [TOMOIILIO afBOKATa (3aIUTHUKA) C
MOMEHTA Havaja OCYIIeCTBIEHUS MTPOILeCCYaTbHBIX
IeICTBUIA, 3aTparMBaIIMX IIpaBa ¥ CBOOOIbI 3TOTO
quia. CornmacHo 1. 34. 4 ¢T. 46, . 2 - 54. 3 cT. 49
VIIK P® kaxkaplit TOA03peBaeMblii MMeeT IIPaBo
10J1b30BaThCA [IOMOIIBIO aJBOKATA (3aLUTHHUKA) C
MOMEHTA BO30YKIEeHMSI B OTHOIIIEHUM €Tr0
YTOJIOBHOTO Jiejia, C MOMeHTa (haKTUYecKoro
3aJilep>kaHus B CaIy4dasix, IpegyCMOTPeHHBIX CT. 91 u
92 VIIK P® nu60 B cydyae mpuMeHeHHUs K HeMy B
coorBeTcTBUM €O CT. 100 YIIK PO mMepsl npecevueHust
B BU/JIe 3aKJII0UeHMS M0, CTPAXy, C MOMEHTa
BPYUYeHMs yBeJOMJIEHVS O [IOA03PEeHNN B
COBEpLIeHNUM ITPECTYIUVIEHUS B TIOPSIAKE,
YCTaHOBJIEHHOM CT. 223.1 VIIK PO, ¢ MomMeHTa
OOBSIBJIEHVST €My TIOCTaHOBJIEHMSI O HAa3HAUYEHUU
CyIeOHO-IICUXMATPUUECKOM SKCIIEPTU3bI, a TAKKE C
MOMEHTA HavaJia OCYLeCTBIEHMUS MHBIX Mep
MPOLECCYAIbHOTO TIPUHYKAEHUS UJIN UHBIX
MPOIeCCYTbHBIX AECTBUI, 3aTParmBalolx nmpasa






1 cBOOO/IbI JIN1IA, TIOA03PEeBAEMOr0 B COBepIIeHUN
npectyrieHust. Kaxkapiit 0OBMHSIEMBbIii B CUITY

YKa3aHHOM KOHCTUTYLIMOHHOI HOPMBI U Ha
OCHOBaHMMU M. 8 4. 4 ¢T. 47 1. 1 4. 3 cT. 49 VIIK PO
MMeeT I1PaBo I0Jb30BATHCS MOMOILBIO aABOKATA
(3aMTHMKA) C MOMEHTA BbIHECEHMS TTOCTAHOBJIEHUS
O TIpMBJIEUEHNM JIIIA B KaueCcTBe 00BMHsIeMOoro. [Tpu
HapyLIeHU) 3TOr0 KOHCTUTYLMOHHOIO IIpaBa Bce
00BbSICHEHMS JIN1IA, B OTHOLIIEHU Y KOTOPOTO
MPOBOAMJIACH TTPOBEPKA COOOIEHMS O TIPECTYIITIEHUN
B IOpsiKe, IpeaycMoTpeHHoMm cT. 144 VIIK PO, a
TaKKe TTOKa3aHusI TI0/I03PeBaeMOro, 06BUHSIEMOTO U
pes3y/bTaThl Cl1eJCTBEHHBIX M MHBIX IIPOLeCCYyalbHbIX
IeViCTBUIA, IPOU3BEAEHHBIX C UX YYaCTUEM, TOJDKHBI
paccMaTpuBaThCS CyAaMM KakK JOKa3aTeabCTBa,
[OJIy4YeHHbIe C HapylleHeM 3aKOHa.

18. IIpn paccMOTpeHUM IPaskgaHCKMUX U YTOTOBHBIX
JeJl, a TaKKe Iej1 06 aAMMHUCTPATUBHBIX
MpaBOHAPYIIEHMSX CyIaM HeO0OXOAMMO UCXOIUTD U3
TOT0, YTO B COOTBETCTBUM €O cT. 51 KoHCcTUTYLIMN
Poccuiickoit ®emepaiy HUKTO He 00s13aH
CBUETEIbCTBOBATh IIPOTUB CAMOI0 Ce0s1, CBOEro
cyrpyra u 6JaM3KUX poACTBEHHMUKOB, KPYT KOTOPBIX
orpenesnsieTcst GemepasbHbIM 3aKOHOM.

B Xome mpou3Bo/ICTBa MPeaBapUTeIbHOrO
paccaegoBaHMs ¥ pacCMOTPEH NS YTOJIOBHBIX JIeJT B






cynoe OOJDKHOCTHBIE JIniia, OCYIIeCTBIAI0Ine
YTOJIOBHOE CYyAOITpOMU3BOACTBO, 1 Cyadbl 00s13aHbI

pPa3bICHSTH JIMITY, B OTHOIIEHUYM KOTOPOTO
MMPOBOINJIACH ITPOBEPKA COOOIIEHMS O ITPECTYIIJIEHUA
B IIOPSIKeE, TIpefyCMOTPeHHOM CT. 144 VIIK PO,
1003peBaeMOMY, OOBMHSIEMOMY, MOACYAMMOMY
(ompaBAaHHOMY, OCY>KI€HHOMY, JINIY, B OTHOIIIEHUN
KOTOPOTO YIOJIOBHOE A€JI0 MPEeKpPaIleHo, - Ipu
MPOU3BOJCTBE B CyZe ale/UISILMOHHON MHCTAaHLUN),
rpakjaHCKOMY UCTLY, TPaXAaHCKOMY OTBETUMKY,
CBUJETEJIIO U MOTepIIeBIleMy IpaBo He
CBUIETETbCTBOBATD ITPOTUB CAMOTI0 Ce0s1, CBOEro
cyrpyra u 6JM3KuX poACTBEHHUKOB,
rapaHTUPOBAHHOE COOTBETCTBYIOIIVMM HOPMaMM
VIIK P®. HeBbINTOJIHEHNE 3TOTO TpeOOBaHMS
YTOJIOBHO-IIPOLECCYaJIbHOTO 3aKOHA BJIeUeT
MpuU3HaHNue 00bSICHeHM INIIA, B OTHOIIIEHUNA
KOTOPOTO MTPOBOAMIACH TTPOBEpPKa COODIIeHNS O
MPeCTYIVIEHUN B TIOPSIAKe, TPeIyCMOTPEHHOM CT.
144 VIIK P®, a Takke TTOKa3aHU YKa3aHHBIX JIUI],
MOJTyYeHHBbIMM C HapyllIeHMeM 3aKOHa.

19. CymamM HeoO6X0OAMMO UMETh B BUIY, UTO
pa3bsICHEHUS 0 IPUMEHEHUIO 1elCTBYIOIIErO
3aKOHOIaTebCTBA, JaHHbIe [IMeHyMmom BepxoBHOTrO
Cyzna Poccuiickori @epepanyy A0 BCTYIUIEHUS B CUITY
Koncturynuum Poccuiickoi @enepanym, MOTYT
MIPUMEHSIThCS IIPU PACCMOTPEHUM [IeJT B UaCTu, He






npoTtuBopeyvaieit Koncturyunum Poccuiickorii
®denepauyn.

[Ipencenarens BepxosHoro Cypa
Poccuiickoi @engepanyn
B.M.JIEBEJIEB

Cekperaps [Inenyma,
cynbst BepxosHoro Cyzna
Poccuiickoit @emepannun
B.B.JEMMIOB






