MNEHYM BEPXOBHOIO CYJIA POCCUACKOM OEQEPALIMK

ITOCTAHOBJIEHUE
oT 31 okTsi6ps 1995 1. N 8

O HEKOTOPBIX BOITPOCAX ITPUMEHEHINS CYOIAMW KOHCTUTYLNN
POCCUIICKOM ®EIEPALIMY TP OCYIIIECTBJIEHWU [TPABOCYIVS

3akperieHHoe B KoHnctutyuym Poccuiickoii @enepaiiyy MoJI0KeHNE O ee
BBICIIIEN IOPUANYECKON CUjle 03HAYAET, UTO BCE KOHCTUTYILIMOHHBIE HOPMBbI
MMEIOT BepXOBEHCTBO HaJl 3aKOHAMMU Y MHBIMU HOPMATUBHBIMU
MTPaBOBbIMM aKTaAMMU.

B nensix eqHOOOpa3HOTO MPUMEHEHMS CyIlaMy KOHCTUTYIIMOHHBIX HOPM
pu ocyulectBaeHun npapocyaus [Inenym BepxosHoro Cyma Poccuiickoit
denepaly MOCTAHOBIISIET AATh CAeIyIOLMe Pa3bsICHEHMS :

1. B cootrBeTcTBUM €O CT. 18 KoHCcTuTynuu Poccuiickoi ®@enepaiiyiy mmpasa u
CBOOO/IBI U€JIOBEKA M TPaKIaHMHA SIBJISIOTCS HEIIOCPEACTBEHHO
gericTByomyMu. OHM onpenessoT CMbICT, COAeps)KaHue U MIPpUMeHeHe
3aKOHOB, JIeSITeJIbHOCTh 3aKOHOJATeIbHOM U UCIIOJTHUTEIbHON BIACTH,
MEeCTHOTO CaMOYIIpaBIeHUS ¥ 00eCeunBaroTCs IIPaBOCYIMEM.

VuuTbIBasl 3TO KOHCTUTYLIMOHHOE TI0JIOKeHMe, a TaKkKe MoJIoKeHue 4. 1 CT.
46 Koncturyunm Poccuiickoi @enepanyiy, rapaHTUPYIOLLE KOKIOMY
MpaBo Ha CyeOHYIO 3aIIUTY €ro IMpaB ¥ CBOOO/I, CyIbl 00sI3aHbI 00eCIIeUNTh
HaJIJIeXkallyio 3auTy MpaB ¥ CBOOO/, UesloBeKa M IpaskJaHuHa ITyTeM
CBOEBPEMEHHOTI0 U ITPaBUIbHOTO PACCMOTPEHMS Jerl.

2. CornacHo 4. 1 ct1. 15 Koncturyumm Poccuiickoit @epeparm
KoHCTUTY1IMS MMeeT BhICUIYIO IOPUAMUYECKYIO CUITY, TIPSIMOE IeiiCTBUE U
IIpUMeHseTcs Ha Bcelt Tepputopuut Poccuiickoit ®@enepaunn. B
COOTBETCTBUM C 3TUM KOHCTUTYIIMOHHBIM MOJIOKEHMEM CyIaM IIpu
paccMOTpeHuu el caedyeT OLleHUBAaTh CoMlep>KkaHMe 3aKOHA MU UHOTO
HOPMAaTMBHOI'O MPABOBOT0 aKTa, PeryJInpyroiiero paccMmaTpuBaeMbie CyIOM
MIPABOOTHOIIEHMS, ¥ BO BCEX HEOOXOIMMBIX CJTYJasiX IPUMEHSTh
Koncturynuio Poccuiickoii @enepaiiiyt B KaueCTBe akTa MpsSMOro
OeyCcTBUS.

Cyn, paspeiiasi Ieyio, MpuMeHsieT HerocpeacTBeHHO KoHcTuTynuio, B
YaCTHOCTH:



a) KOTJa 3aKperieHHble HOPMO# KOHCTUTYIIMIM TTOJIOKEHUS, UCXOIS U3 ee
CMbICJIa, He TPEeOYIOT MOTOTHUTEIBHONM perjaMeHTalluy 1 He cofepskaT
yKa3aHMs Ha BO3MOXXHOCTb ee ITPUMeHeHMS ITPU YCAOBUY TPUHSITUS
denepasbHOrO 3aKOHA, PETYINPYIOIIETO ITpaBa, CBOOOIbI, 00SI3aHHOCTU
yeJIoBeKa M IPaskJaHMHA U JPYTHE ITOJIOKEHNS ;

6) korga Koncturyinmonusim Cynom Poccuiickoii @emepaliy BbISIBIIEH
Mpo6es B IPaBOBOM PEryIMpOBaHNUM MO0 Korma mpobes o6pa3oBascs B
CBSI3U C IPU3HAHMEM HE COOTBETCTBYIOIIMMM KOHCTUTYLIMM HOPMATUBHOTO
IPaBOBOTO aKTa WJIM €ro OTAEe/IbHbIX ITOJOKEeHU C y4eTOM MOPSIAKa, CPOKOB
1 0COOeHHOCTe ucroHeHus perienust Koncruryuyontnoro Cyna
Poccuiickoi ®enepanyiu, eCjii OHM B HEM YKa3aHBbI;

B) - I') UCKJ/IIOUeHBI. - [locTaHoBeHue [Inenyma BepxosHoro Cyzna P® ot
16.04.2013 N 9.

B ciyuasx, korga ctatbst KoHctutyuuu Poccuiickoi @emepauin ABasieTCs
OTCBIJIOYHOM, Cyibl MPU PACCMOTPEHUM T M OJIKHBI IPUMEHSITh 3aKOH,
peryupylounii BO3HUKIIME TPaBOOTHOIIeHs . Hainune penieHus
Koucturynmonnoro Cyna Poccuiickoii @enepanyum o npu3HaHUN
HEKOHCTUTYLIMOHHOM TOV WM MHOV HOPMBbI 3aKOHA He TPeIsSTCTByeT
MIpUMeHEeHMIO 3aKOHa B OCTaJIbHOV eTr0 YacTu.

A63ar11 ucknwoueH. - [Tocranosnenue Ilnenyma BepxosHoro Cyga PO ot
16.04.2013 N 9.

3. B ciiydae HeolpeleJIeHHOCTY B BOIIPOCE O TOM, COOTBETCTBYET JIU
KoHcTuTymu noasyexxaniuii mpMMeHeHUIO 0 KOHKPETHOMY JeJly 3aKOH,
cyn obparaercs B Koncrturyimonnsiit Cyn Poccuiickoit @egepariym ¢
3alIpoCOM O KOHCTUTYLIMOHHOCTM 3TOT0 3aKOHa. Takoii 3ampoc B
cooTBeTCTBUM CO CT. 101 ®enepanbHOro KOHCTUTYLIMOHHOIO 3aKoHa "O
Koncturynmonnom Cyae Poccuiickoit @emeparin’ MOKeT OBITh CIe/aH
CyZIOM JTI0607 MHCTAHLIVY U B JTI000 CTaauyM pacCMOTPEHMS Jena.

O HeoOXoaMMOCTH ob6paleHust ¢ 3arpocoM B KoHctuTytmonHsbiit Cyp,
Poccuiickoit @enepatiiut Cy1, BBIHOCUT MOTUBUPOBAHHOE OTIpeiesieHue
(moctaHnoBienne). Cam 3ampoc oopmiseTcss B MMCbMeHHOM Gopme B Bue
OTHeJbHOTO TOKYMEHTA.

B 3ampoce o mpoBepKe KOHCTUTYIIMOHHOCTY TOJIEKAIIEro IpUMeHe HUIO
IIPY pacCMOTPEHNMY KOHKPETHOTO JieJia 3aKOHA CYI B COOTBETCTBUMA C



TpeboBaHUsIMM CT. 37 @enepasbHOTO KOHCTUTYIIMOHHOTO 3akoHa "O
Koucturynmonnom Cyge Poccuiickoit @epgepauyin’ LOKEH YKa3aTh TOYHOE
HasBaHMe, HOMep, AaTy MPUHSITYUS, UCTOYHUK OMYOJIMKOBAHUS U MHbIE
IaHHbIE O MOoJIexalleM IPoBepKe 3aKOHOJATeIbHOM aKTe, a TaKKe
MOTMBBI, 10 KOTOPBIM OH ITpuIIe/I K BbIBOAY O HalpaBJIeHUM YKAa3aHHOTO
3amnpoca. B cuny ct. 38 HazBaHHOTO ®efepanbHOr0 KOHCTUTYIMOHHOTO
3aKOHa K 3aIIpoCy He0OX0AMMO MPUIOKUTD TEKCT 3aKOHA, IOJIeKaIero
MIPOBEpKe, U MePeBOol Ha PyCCKNUI SI3bIK BCeX OKYMEHTOB U MHbIX
MaTepUaoB, U3JI0KEHHBIX Ha APYTOM SI3bIKE.

B cBs13u ¢ obpamenmem B Koncturyumonnsiii Cyn Poccuiickoii @emepariym
C 3aIpoCOM O MPOBepPKe KOHCTUTYLMOHHOCTH TOIJIeXXAIero IMpuMeHeHNIo
3aKOHa MPOU3BOACTBO 110 JeJly UM UCIIOJIHEHME TIPUHSATOTO pellenus,
ucxons us Tpe6oBanmii ¢T. 103 degepasbHOro KOHCTUTYIIMOHHOTO 3aKOHA
"O Koucruryimonnom Cyne Poccuiickoit @epepatiym”,
MIPMOCTAHABAMBAETCS 0 paspelneHus 3amnpoca KoncrutyimoHHbsiM Cyiom
Poccuiickoit demepaniyim, 0 ueM JODKHO ObITh YKa3aHO B HA3BAaHHOM BbIIIIE
oripeesieHnu (MMOCTaHOBJIEHUN) Cya.

Eciiu moAcyiMMblit COmEPSKUTCS IO, CTpaykeit, peKOMEHI0BATh CYAy B
KaKIOM TakKOM C/ydae 06CYKIaTh BOIIPOC 00 M3MEeHEeHUY eMy Mepbl
rpeceveHus.

4. IIpu paccMOTpeHUN Aesl CyLaM HaaJIeKUT YYUTBIBATh, UYTO eCu
ToA/IesKalMi IPUMeHEeHMIO 3aKOH JIM00 MHOI HOPMaTUBHBIN IIPaBOBOJ aKT
cyobekTa Poccuiickoit @emepaiiy MpoTUBOPEUYUT heepaTbHOMY 3aKOHY,
IIPUHATOMY I10 BOIIpOCaM, HaxXOOIIMMCS B BeleHUM Poccuiticko
denmepanyuu 1160 B COBMeCTHOM BemeHUM Poccuiickoit ®epepanum u
cyobekTa Poccuiickoit demepatiym, To, MCXOAS M3 TIOJIOKEHMI 4. 5 €T. 76
Kouctutynum Poccuiickoit @enepatiiu, Cyf, O0JKEH IPUHATD pellieHue B
COOTBETCTBUM C dhelepaibHbIM 3aKOHOM.

Ecinu nMmeroTcs poTuBOpeunst MeXXay HOpMaTUBHBIM IIPAaBOBbIM aKTOM
cyowbekTa Poccuiickoit @emepatiuy, MPUHSITHIM IO BOITPOCAM, OTHOCSIIIIMMCSI
K BefleHMI0 cyobekTa Poccuiickoit ®epeparinm, 1 dhemepajbHbIM 3aKOHOM,
TO B cuity 4. 6 cT. 76 Koncturyuuu Poceniickoin @enepauym MOAIeKUT
MpMMEeHEeHMI0O HOPMAaTUBHBII PaBOBOJi akT cyobekTa Poccuiickoit
denepalnu.

5. CyaaM IMpN OCyleCTBJI€EHNUN IIPaBOCYyaAUA HAOJIEKUT UCXOOUTDb U3 TOTO,



YTO 0OIeNTpM3HAHHbIE PUHIIUITBI ¥ HOPMbI MeXIYHapOIHOTO MpaBa,
3aKpeIJieHHbIe B MEeXIYHAPOAHBIX MMAaKTaX, KOHBEHIMSIX U MHBIX
JIIOKyMEeHTax (B YaCTHOCTMU, BO BceoOb1ieit mekaapanym rpaB uyeioBekKa,
MeXnyHapoJHOM ITaKTe O TPaKAAHCKUX U TTOJUTUYeCKMUX MTpaBax,
MeskayHapOoIHOM ITaKTe 00 SKOHOMMUYECKMX, COIMATbHBIX Y KYJIbTYPHBIX
rpaBax), U MexXAyHapoaHble 7oroBopbl Poccuiickoi @enepanum SIBIASIOTCS
B COOTBETCTBUMU C U. 4 cT. 15 KoHncturyimn Poccuiickoii @enepatim
COCTaBHOM YaCThIO ee IMPaBOBOI CUCTEeMBbI. DTOM ke KOHCTUTYLMOHHOM
HOPMOJ OTIpefiesIeHO, UTO eCIY MeKIyHapOAHbIM JOTOBOPOM Poccuiickoi
@epepauyiy yCTaHOBJIEHBI MHbBIE TIPAaBUJIA, YeM IIPeIyCMOTPEHHbIE
3aKOHOM, TO IPUMEHSIIOTCS TpaBuia MeKIyHapOAHOTO AOroBopa.

YunuTsIBas 3TO, CyA, Py paCCMOTPEHUH [ieJia He BIIpaBe MPUMEHSITh HOPMBI
3aKOHa, peryJMpyrouero BO3HUKIIME IPaBOOTHOLIEHNS, €CJIV BCTYNUBIIUM
B cuny 11t Poccuiickoit @enepanyu MexXayHapOaHbIM JJOTOBOPOM,
pelieHKe O coryiacuu Ha 00s13aTe/IbHOCTh KOTOPOTO 1151 Poccuiickoii
denmepanyu 66110 MPUHATO B hopMe (pemepasbHOTO 3aKOHA, YCTAaHOBJIEHbI
MHbBIE ITpaBuiia, YeM MpeayCMOTPEeHHbIE 3aKOHOM. B 9THX ciydasix
TIPUMEHSIOTCS TTpaBuiia MeXIYHAapOaHOro Norosopa Poccuiickoit
demepanun.

[Tpu aTOM CcyaM HeOOXOAMMO UMETh B BUIY, UYTO B CMJTY IT. 3 CT. 5
®enepanbHOro 3akoHa Poccniickoit @epepanyu "O MexXAyHAPOIHbBIX
nmoroBopax Poccuiickoit ®epeparium” moaoskeHnust obuIIaaIbHO
OMyOJIMKOBaHHBIX MEXAYHapOIHBIX OTOBOpOB Poccuiickoit ®enepanim, He
TpeOyIole U3NaHMUs BHYTPUTOCYIapCTBEHHBIX aKTOB [IJISI TIPUMEHEHMSI,
IeicTBYIOT B Poccuiickon @eepalivy HEIOCPEeACTBEHHO. B MHBIX ciydasx
Hapsay ¢ MeXAyHapoLHbIM f0roBopom Poccuiickoit @epepaunn cienyer
IIPUMEHSTb ¥ COOTBETCTBYIOLIMIA BHYTPUTOCYLAPCTBEHHBIN [IPaBOBO aKT,
TIPUHSTBIN IJ11 OCYLIE€CTBIEHMS TTOJI0KEHM YKa3aHHOI'0 MeXXAYHAapOJHOTO
JlOroBOpa.

6. O6paTUTh BHMMAaHMeE Cy[IOB Ha TO, UTO B CMIy 4. 3 cT. 15 KoHCcTUTyIMM
Poccuiickoit ®emepatiyi He MOTYT IIPUMMEHSIThCSI 3aKOHBI, @ TaKKe JIIoObIe
MHbIe HOPMATMBHBIE IIPaBOBbIE aKThl, 3aTparmBalollye rpasa, CBOOOIbI,
06s13aHHOCTM YejI0BeKa M TpakIaHMHa, eC/IY OHY He OITyOJIMKOBaHbI
obuIIMaIbHO IJI BCEeOOIIero cBefeHms. B COOTBeTCTBUM C YKa3aHHBIM
KOHCTUTYLIMOHHBIM I10JIOKEHNMEM Cy[l He BIIpaBe OCHOBBIBATh CBOE
peleHKe Ha HeoIyOIMKOBAHHBIX HOPMATUBHBIX aKTaX, 3aTParmBaroinx



IIpaBa, CBOGO,E[bI, 00S13aHHOCTM YeJIOBeKa U rpaXxgaHMHa.

IMopsimok odpuIMaIbHOrO OITy0JIMKOBAaHMS (helepaabHbIX HOPMATUBHBIX
MMPaBOBBIX aKTOB onpeneneH PegepaqbHbIM 3aKOHOM Poccuiickoit
depeparnyuu "O mopsiaKe OMy6IMKOBAHUS U BCTYIUIEHUS B CUITY
denepanbHbIX KOHCTUTYIIMOHHBIX 3aKOHOB, hefiepajibHbIX 3aKOHOB, aKTOB
nanaTt ®enepanbHoro Cobpanus” u Ykazom IIpesumenta Poccuiickoit
denmepanyuu ot 23 mast 1996 r. N 763 "O mopsiike onmyoJIMKOBaHUS U
BCTYIUIEHUS B vty akToB IIpe3naenTta Poccuiickoi @enepannmu,
IIpaBuTtenbcTBa Poccuiickoit @epgepanin 1 HOPMaTUBHBIX ITPABOBBIX aKTOB
denepasbHbIX OPraHOB UCIIOJTHUTE/bHO BJIacTH" (B pelakiy YKa30B
IIpe3supenTta Poccuiickoi ®emepanyin ot 16 mas 1997 r. N 490 n ot 13
aBrycta 1998 r. N 963, ot 28 mionst 2005 r. N 736, ot 17 HOs16pst 2011 1. N
1505, ot 2 deBpans 2013 r. N 88, ot 14 okTsa6ps 2014 1. N 668).

7. Eciv ipy pacCMOTpeHMUY KOHKPETHOTO Jieia Cy[, yCTAaHOBUT, UTO
rojJiexkal it IpMeHeHMI0 aKT rOCYLapCTBEHHOTO UM MHOTO OpraHa He
COOTBETCTBYeT 3aKOHY, OH B cyiy 4. 2 ¢T. 120 Konctutynym Poccuiickoin
Depeparyy 06s13aH MPUHSITH PEIIeHNEe B COOTBETCTBUY C 3aKOHOM,
perynMpyroummm JaHHble IPaBOOTHOLIeHMS.

O1ieHKe € TOUKU 3pEHMSI COOTBETCTBMS 3aKOHY MOJIeXXaT HOpMaTUBHBIE
aKThI JII0OOT0 roCyJapCTBEHHOTO WJIM MHOTO OpraHa (HOpMaTMUBHbBIE YKa3bl
[Tpesupenrta Poccniickoit @enepanyum, HOCTAaHOBIEHMS TTalaT
denepanbHoro Cobpanus Poccuiickoit @emepalivn, MoCTaHOBAEHUS U
pacnopspkenus IlpasuTtenbcTBa Poccuiickoi @egepaliiv, aKTbl OPTaHOB
MEeCTHOT'O CaMOyIpaBIeHMs, TPUKa3bl U MHCTPYKIMU MUHUCTEPCTB U
BeJIOMCTB, PYKOBOAUTEJIeN YUpEeKIeHWI, TPeIIIPUITUNI, OpraHu3aluii 1
T.O.).

[Tpu mpuMeHeHUM 3aKOHA BMECTO HECOOTBETCTBYIOIIErO eMy aKTa
roCyIapCTBEHHOTO M/ MHOTO OpraHa CyJ, BIlpaBe BbIHECTU YaCTHOE
omnpezeneHue (MOCTAaHOBJIEHME) M 00paTUTh BHMMaHMe opraHa Uian
JIOJKHOCTHOTO JIMIIA, M3aBIIEro Takoil akT, Ha He0OXOAMMOCTb IIPUBECTU
€ro B COOTBETCTBME C 3aKOHOM JIMOO OTMEHUTb.

8. Koncrurynueni Poccnickori @enepany KakaomMy rapaHTUPOBAHO ITPaBO
Ha pacCMOTpEHMeE ero esia B TOM CyZie U TeM CyIbeli, K MOACYAHOCTU
KOTOPBIX OHO OTHECEHO 3aKOHOM (4. 1 CT. 47). B COOTBETCTBUM C YKa3aHHBIM
KOHCTUTYLIMOHHBIM I10JIO’KEH)EM BbIIIECTOS NI CyI, He BIIpaBe IMPUHSTD K



CBOEeMY ITPOM3BOJICTBY B KauecTBe Cyjia IepBOii MHCTaHIMH JIeJI0,
MOJICYJTHOE HUKECTOSIEMY CYyIy.

A63ar1 nckioueH. - [ToctaHosneHue Ilnenyma BepxosHoro Cyna PO ot
06.02.2007 N 5.

9.Bu. 2 crt. 26 Konctutyunum Poccuiickoii @emepalyiit 3aKpeIyieHO IpaBo
Ka)X[IOTO Ha M0JIb30BaHMe POAHBIM SI3bIKOM. B cumity yka3zaHHO¥
KOHCTUTYLIMOHHOW HOPMBI, & TAK)Ke B COOTBETCTBUM C MOJIOXKEHUSIMU Y. 2
cT. 9ITIK PO, 4. 2 cr1. 18 VIIK PD, u. 2 cT. 24.2 KoAIT PO cyn 06s13aH
Pas3bACHUTD U 00eCTIeYMTh YUaCTBYIOLMM B Jiejie uliaM MpaBo Je/aTh
3asB/IeHMs, 1aBaTh 00bSICHEHMSI U TIOKa3aHMsI, 3asIBISATh XOIaTaCTBa,
MOAABaTh JKaJI00BI M BBICTYIIATh B CYe HAa POJHOM SI3bIKE UJIU JPYTOM
si3bIKe, KOTOPbIM OHM BJIAJEIOT, a TAKXKe MOJb30BaThCS YCIyTaMu
repeBOJUMKA.

10. B cmry KOHCTUTYIIMOHHOTO TIOJIOKEHMS 00 OCYIIeCTBIeHUA
CyIOIPOM3BOACTBA HA OCHOBE COCTSI3aTebHOCTU M PaBHOIIPABMUSI CTOPOH
(4. 3 cT. 123 KoHnctutyuum Poccuiickoit @epgepaiinm) Cyz 1Mo KaKAOMY AeTy
obecrieurBaeT paBeHCTBO ITPaB yUaCTHMKOB Cy1eOHOTO pa3bupaTebCcTBa
T0 MpeACTaBIeHUI0 U UCCIeJOBAHUIO A0KAa3aTe/JbCTB U 3asBJI€HUI0
XO04aTaiCcTB.

[Tpu paccMOTpeHUM rPakIAHCKUX A€ CeayeT UCXOOUTD U3
MpeCTaBJIeHHbIX UCTIIOM M OTBETUMKOM JI0KAa3aTeabCTB. BMecTe ¢ TeM cyn
MOKET IPEeJIOKUTh CTOPOHAM IIPEACTAaBUTh JOMOTHUTEIbHbIE
JIOKa3aTeabCTBa. B ciiyuae HEOOXOAMMOCTH, C YUETOM COCTOSTHUSI 30POBbS,
BO3pacTa M MHBIX 00CTOSITEIbCTB, 3aTPYAHSIOMINX CTOPOHAM BO3MOKHOCTD
MpeICTaB/JIeHNs JOKA3aTeIbCTB, 6€3 KOTOPBIX HEJIb3S MPaBUIbLHO
PacCMOTpETh JIeJI0, Cy/[I [10 XOAATaiICTBY CTOPOH IMPUHMMAET Mephl K
MUCTPeOOBAHMIO TAKMX TIOKA3aTE/bCTB.

11. ITpu paccMoTpeHMM Kaa06 Ha OTKA3 B pErUCTPaL OO eCTBEHHBIX
o6beavHeHUI TpaXkaaH a1b0 3asiBIeHMI 3aMHTePeCOBaHHbIX JIUI] O
JUKBUZALNY 0011[eCTBeHHbIX 00beiHeHU ! cylaM He00X0AMMO UMETh B
BUAY, YTO B COOTBETCTBUM C U. 5 cT. 13 KoHcTuTyuum Poccniickoii
Depmepalyy 3aMpeniaeTcs Co3ganne U JesaTeIbHOCTb 06IeCTBeHHbBIX
o0beIMHeHUI, 11eJI U AeliCTBUS KOTOPBIX HallpaBjieHbl HA HACUIbCTBEHHOE
VMI3MeHeHYe OCHOB KOHCTUTYLIMOHHOTO CTPOS U HapylleHye 11eJI0OCTHOCTHA
Poccuiickoit @enepanyu, NoApbIB 6€30MaCHOCTY roCy1apCTBa, CO30aHNe



BOOPY>KeHHbIX (POpMIUpPOBaHNIL, pa3kuraHue COIMaIbHOM, pacoBOiA,
HaIMOHAJIbHO U PeJIUTMO3HOM PO3HMU.

VYuThIBast 3TO KOHCTUTYIIMOHHOE TTOJIOKEHME, CyTy HE0OXOIMMO
TIHIATEIBHO MCC/Ie0BATh U OIEHUTh B COBOKYITHOCTM BCE IIPe/ICTaBIe HHbIE
MMMCbMEeHHbIE U BellleCTBeHHbIe JOKa3aTe/lIbCTBa, TOKa3aHus CBUAeTe el 1
Ipyrue noKasaTeabCTBa, CBUAETENbCTBYIONIME O IeJIsIX, 3a1auax,
(dakTMUeCcKoi JesITeIbHOCTY O0IIeCTBEHHbBIX 00beIVIHEHMIA.

12. B ciuty MeskIyHapOoJHOTO ITaKTa 00 9KOHOMUYECKNX, COLMAIbHbBIX U
KYJIbTYPHBIX IIpaBax rocyAapCTBa, y4acTBYIOIIME B 9TOM IMaKTe, IPUHSIN Ha
cebs1 00513aHHOCTb 06eCTIeYnThb MPaBo Ha 3a6aCTOBKY ITPU YCIOBUM €T0
OCYILIECTBJIEHUS B COOTBETCTBUM C HALIMOHAJIbHBIM 3aKOHOATEIbCTBOM.

Koucturyius Poccuiickoii @emepaiiy rapaHTUPOBaaa pabOTHMKAM, a
TaKKe MX TPYA0BbIM KOJIJIEKTYBAM IPaBO Ha MHAUBUAYAIbHbIE U
KOJJIEKTMBHbIE TPYAOBbIE CIIOPbI, BKIIOYAs ITPAaBO HA 3a0aCTOBKY (Y. 4 CT.
37). OgHaKo ocyllecTBIeHNe MMpaBa Ha 3a0aCTOBKY He JTO/DKHO HapyliaTh
IpaBa ¥ CBOOOIbI APYTUX JIUIL M MOKET OBITh OrpaHMYEHO deaepabHbIM
3aKOHOM, HO JIMIIIb B TO¥ Mepe, B KaKOi 3TO HEOOXOAMMO B IEJISIX 3aIUThI
OCHOB KOHCTUTYIIMOHHOTO CTPOSI, HDABCTBEHHOCTH, 3[,0POBbSI, IIPaB U
3aKOHHBIX MHTEPECOB IPYTUX JINI], 06ecrieueHnst 000POHbBI CTPaHbI U
6e30macHOCTY rocygapcTna (4. 3 cr. 17, 4. 3 cr. 55 KoHcTuTymm
Poccuiickoit @epepaunn).

Vicxonst U3 9TOro, MpY peleHny BOIpoca 0 He3aKOHHOCTY IIPOBeIeHU S
3a6aCTOBKM CyJaM CJIeAyeT MMETh B BMU/IY, UTO OrpaHMYEeHMe IIpaBa Ha
3a0aCTOBKY B YKa3aHHBIX BBIIIE CJIyYasiX JOIMTYCTUMO JIUIIIb JJIsT TeX
KaTeropuit paboOTHUKOB, B OTHOLIEHUYM KOTOPBIX C YY€TOM XapaKTepa Ux
JeSITeJIbHOCTY M BO3MOJXKHBIX ITOC/IICTBUI ITPpeKpaleHust UMM paboThl
HeOoOXOAMMOCTb 3aIpeTa Ha IpoBeeHye 3a6aCTOBKM IIPSIMO BbITEKaeT U3
Ha3BaHHbIX BbIIIe MOM0XKeHMit Koncturyuyum. OrpaHuyeHne mpaBa Ha
3a06aCTOBKY 60JIBIIIETO KpyTra pabOTHUKOB, YeM 3TO HEOOXOAMMO [IJIsT
IOCTVDKEHMS 11e/ieit, Ha3BaHHbIX B Y. 3 cT. 17 M 4. 3 cT. 55 KoHCcTUTYLIMMA
Poccuiickoit @enepatyiu, SIBJISIETCS HEIPaBOMEPHbBIM.

13. IIpu paccMOTpPeHUM AeJl, BBITEKAIIINX U3 KUIUITHBIX
MPaBOOTHOILIEH U, CyAaM HeO0OX0IMO YUUThIBATh, UTO KOHCTUTYIIMS
Poccuiickoit @enepauiyt mpegocTaBuia KaskaoMy, KTO 3aKOHHO HaXOIUTCS
Ha TeppuTopuu Poccuiickoir demepaiinu, mpaBo CBOOOAHO IepeaBUTraThCs,



BBIOVPATh MECTO MPeObIBaHMS U SKUTEIbCTBA, & TAKKe rapaHTUpoBaa
rpaBo Ha xxuauiie (4. 1 ¢T. 27, 4. 1 cT. 40).

Vicxonst U3 9TUX ronoskeHuit KoHCTUTYIIMK, clieayeT UMeTh B BUAY, UTO
OTCYTCTBME TIPOMIMCKY JINOO perucTpalum, 3aMeHUBIIE UHCTUTYT
MIPOTIVCKM, CAMO I10 ce6e He MOXKeT CTYKUTh OCHOBaHMEM J1Jisl OTPaHNYeHUST
1IpaB ¥ CBOOO/I UesioBeKa, BKI0YAs M MPaBo Ha xwiniie. [Ipu
paccMOTpeHH Jefl, CBSI3aHHBIX C MPU3HAHMEM IIpaBa Moab30BaHMS SKUTbIM
roMelleHeM, HeOOXOAMMO YUUTHIBATH, UTO laHHbIE, CBUIETEIbCTBYIOIIE
0 HAJIMYUU WJIU OTCYTCTBUM MPOIMUCKY (PETUCTPALIVN), SIBJISIOTCS TUIITH
OJTHMM U3 IOKa3aTeJbCTB TOTO, COCTOSIOCH I MEXKIy HaHMMaTeIeM
(COGCTBEHHMKOM) SKMUJIOTO TTOMEIeHNST, YIEHAMM €r0 CEMbM COTJIAlIeHe O
BCeJIeHUM JINIIA B 3aHMMaeMoe UMM XXUJIoe IToMeleHe U Ha KaKuX
YCIIOBUSIX.

14. TIocko/IbKY OTpaHMUeHMe TIpaBa rpakJaHHA Ha TaliHy IepermcKu,
TesepOHHBIX ITePeroBOPOB, ITOUTOBBIX, TeerpadHbIX M MHBIX COOOIITeHMI
IOTTYCKaeTCsl TOJIbKO Ha OCHOBAaHUM Cye6HOTO pereHus (4. 2 cT. 23
Koncturynum Poccniickort @enepanym), cygaMm HagjaeXXUT UMETh B BUAY,
YTO B COOTBETCTBUMU ¢ DemepanbHbIM 3aKOHOM Poccuiickoit ®eneparyum "0O6
OIepaTMBHO-PO3bICKHON AesATe/IbHOCTU" NPOBeAeHMe OllepaTUBHO-
PO3BICKHBIX MEPOTIPUSTHUI, OTPAHNUYMBAIOIIMX YKa3aHHbIE
KOHCTUTYILIMOHHbIE TIpaBa rPakaaH, MOKET MMeTb MeCTO JIUIIIb ITPU
HaJIM4YUU Y OPTAHOB, OCYILECTBIISIONINX OMePaTUBHO-PO3BICKHYIO
IlesiITeTIbHOCTDb, MHGOpMAaIUK O TIpM3HaAKaX MOATr0TaB/IMBAEMOro,
COBEPIIAEMOTO MJIM COBEPIIEHHOTO ITPOTUBOIIPABHOTO AEsTHUS, T10
KOTOPOMY ITPOM3BOJICTBO MPeaBaAPUTEIbHOIO CIeACTBUS 00SI3aTEIbHO; O
JUiax, MOATrOTaBAMBAIOLIMX, COBEPIIAIIINX UM COBEPIIMBIINX
MMPOTUBOITPABHOE JiesiHME, TI0 KOTOPOMY IIPOU3BOICTBO MTpeBapUTEIbHOTO
CJIe[ICTBMSI 00S13aTeIbHO; O COOBITUSIX MJIM JeMCTBUSIX, CO3IAI0IINX YTPO3Y
roCylapCTBEHHOM, BOEHHO, SKOHOMMWYECKOM UJTU SKOJIOTUUEeCKOi
6e3omacHocTu Poccuiickoit @egeparun. [lepeueHb OPTaHOB, KOTOPHIM
MPe0CTaBJIeHO IPABO OCYIIECTBIISTh OTIePaTUBHO-PO3BICKHYIO
JeITeIbHOCTb, COAEP)KUTCS B HA3BAHHOM 3aKOHe.

OTU ke 06CTOSITENIbCTBA CYAbI OJKHBI MMETh B BUIY IIPU PACCMOTPEHUM
MaTepuaioB, MOATBEPXKAAIONINX HEOOXOAMMOCTD IIPOHUKHOBEHMS B
SKUJIMIIE TIPOTUB BOJIM MMPOXKUBAKOMIMX B HEM JIuII (CT. 25 KoHCTUTY LK
Poccuiickoit @emepaiinn), eCiv Takue MaTepuasbl IPeCTABISIOTCS B CY/I



OopraHaMM, OCYHIECTBJIAKIINVMM OIIepaTMBHO-PO3bICKHYIO AeATE€JIbHOCTD.

O6paTuTh BHMMAaHMeE CyJIOB HA TO, UTO Pe3y/bTaThl OTIepaTUBHO-
PO3BICKHBIX MEPOIIPUSATHI, CBSI3aHHbBIX C OTpaHUUYEeHMEM
KOHCTUTYLIMOHHOTO TIpaBa IpaskJaH Ha TaitHy Mepemnucki, TeaeoHHbIX
MeperoBOpoOB, MOYTOBBIX, TeJerpadHbIX ¥ MHBIX COOOIEHNI, a TAKXKe C
MIPOHUKHOBEHMEM B SKUJIMIIE TTPOTUB BOJIM MTPOKMUBAIOIIVIX B HEM JIMI]
(Kpome ciiyyaeB, YCTAHOB/IEHHBIX (PefiepaqbHbIM 3aKOHOM), MOTYT ObITh
MCII0/Tb30BaHbl B KAUECTBE JJOKA3aTeIbCTB 10 AejaM, JTUIIb KOT1a OHU
TIOJTyYeHbI TI0 Pa3pelieHnIo Cyja Ha ITPoBe/ieHe TaKUX MepOTIPUSTUIL U
MIPOBEPEHBI CJIeICTBEHHBIMM OPTAaHAMM B COOTBETCTBUY C YTOJIOBHO-
MpolecCyaJbHbIM 3aKOHOIATeTbCTBOM.

15. TIpu paccMOTpeHUM YTOJOBHBIX J1eJI JO/KEH COOTI0IAThCS
3aKpenyieHHbIN B CT. 49 Konctutyuun Poccuiickoin @egepanny OpUHLAI
MIpe3yMITLIMM HEBMHOBHOCTH, COTJIACHO KOTOPOMY KaskKIblii 0OBMHSIEMBIN B
COBEpUIEHUM TIPECTYIUVIEHUS CUMTAETCSI HEBMHOBHBIM, II0KA €ro
BMHOBHOCTb He OyIeT JOoKa3aHa B IIpelyCMOTPEHHOM (elepabHbIM
3aKOHOM MOPSIKe U YCTAHOBJIEHA BCTYIIMBIINM B 3aKOHHYIO CUITY
IIPUTOBOPOM Cyaa. [Ipy 3TOM € yueTOM IOJI0KEHUI JaHHO
KOHCTUTYLIMOHHOV HOPMbI HEIOMTYCTMMO BO3JIaraTh Ha OOBMHSIEMOTO
(moACcyaMmoro) JoKasbiBaHMeE CBOE HEBMHOBHOCTH.

CynaM HeoO6X0o MO UMETh B BMU/IY, UTO B COOTBETCTBUM C U. 3 CT. 49
Koncturynum Poccniickoit @enepaiiit HeyCTpaHUMble COMHEHUS B
BMHOBHOCTY OOBMHSIEMOTO (IO CYIMMOTI0) TO/KHBI TOJIKOBAThCS B €T0
TOJIb3Y.

16. O6paTuTh BHMMAaHMe CYAOB HA HEOOXOAVMOCTD BBITIOTHEHUS
KOHCTUTYLIMOHHOTO ITOJIOXKEHMS O TOM, UTO IIPU OCYILeCTBIeHUN
MIPaBOCYAMS He NOIYCKAeTCs UCII0Ib30BaHMe 10Ka3aTe/bCTB, [10yYeHHbIX
c HapyuieHeM denepansbHOro 3akoHa (4. 2 ct. 50 KoHcTutymmmn
Poccuiickoit ®emepatini), a Takske BbITTOJTHEeHNsT TpeboBaumii cT. 75 VIIK
P®, B cuity KOTOpO Il0Ka3aTelbCTBA, [IOJyYeHHbIe C HapylleHeM
YI'OJIOBHO-IIPOLECCYAIbHOTO 3aKOHOAATe/bCTBA, HE MMEIOT I0PUINYECKOi
CWJIBI I HEe MOTYT ObITb ITOJIO’KeHbI B OCHOBY OOBMHEHMSI.

PasbsiCHUTD, UTO NOKA3aTeAbCTBA JOJDKHBI IPU3HABATHCS ITOJTYUEHHBIMM C
HapylleHeM 3aKOHa, eCIu IIPU UX COOMpPaHMUM U 3aKperieHUM ObLIN
HapylleHbl rapaHTUpoBaHHble KoHcTuTy1Mel Poccuiickoin @enepanymn



TpaBa yejioBeKa U rpaskJaHMHa WK YCTaHOBJI€HHBIN YTOJTIOBHO-
MpoIeCcCyaJbHBIM 3aKOHOIATETbCTBOM MOPSIAOK X COOMPAHUS U
3aKpervieHus, a TakKe ecyiv cobMpaHue 1 3aKpervieHne J0Ka3aTe/lbCTB
OCYIIECTBAEHO HEHAJIeXaIIM JIMIIOM VI OPTaHOM JIM60 B pe3ysIbTare
IeVICTBUI, He TTpeqyCMOTPEHHbIX MPOLlecCyaIbHbIMY HOPMaMM.

17. Ipu cyne6HOM pa36bupaTeabCTBe JODKHO CTPOTO COOTIOAATHCS
rapaHTupoBaHHoe KoHcTutyumeli (4. 1 ¢T. 48) mpaBo KaXkgoro Ha
noJriyyeHue KBaauuUIMpoBaHHOI I0puaMyeckoii momoinu. C yueTom 3Toro
KOHCTUTYIIMOHHOTO IOJIOKEHUS CyZ, 00513aH 00eCIeunThb yyacTue
3alMTHUKA B YTOJIOBHOM [ieJie BO BCeX CIy4Yasix, KOra OHO SIBJISIeTCS
00s13aTenbHbIM B ity 4. 1 cT. 51 VIIK PO.

Ha ocHoBanum u. 1 ct. 52 YIIK P® nmomo3peBaemMblii, 0OBMHSIEMbIii BIIPaBe B
7106071 MOMEHT ITPOU3BO/ICTBA 10 YTOJIOBHOMY JIeJTy OTKA3aThCS OT IIOMOIIA
3alMTHMKA. B cuimy yacT 2 ykazaHHOJ CTaTby TaKOi OTKa3 He 00si3aTesieH
IJIS cyza.

B cooTBeTcTBUM C 4. 2 CT. 48 KOHCTUTYLIMM M HA OCHOBAHUM I1. 6 4. 3 CT. 49
VIIK P® kakmoe Jini0, B OTHOIIIEHM M KOTOPOTO IIPOBOAUTCS ITPOBEPKaA
COOOIIeHMS O TIPECTYIUIEHUM B TIOPSIAKE, ITPeIyCMOTPeHHOM CT. 144 VIIK
P®, umeeT nmpaBo MoJab30BATHCS IOMOIIBLIO aIBOKATA (3ALMUTHUKA) C
MOMEHTA Hayaja OCYIeCTBIEHS MPOLeCCYyaIbHbIX AEeiCTBUIA,
3aTparuBaloNMX IIpaBa 1 cBO60bI 3TOro juiia. CormacHo 1. 3 4. 4 cT. 46,
nm. 2 - 54. 3 cT. 49 VIIK PO Kaxkablit I10103peBaeMblii UMeeT IpaBo
I10JIb30BAThCS ITOMOIIIBIO aBOKATA (3AIIUTHMKA) C MOMEHTA BO30YKIEeHMUS
B OTHOIIIEHMM €T0 YTOJIOBHOTO JieJia, C MOMeHTa (pakTUUeCcKoro 3agepskaHus
B CJIyYasX, peaycMOTpeHHbIX cT. 91 u 92 VIIK PO nmubo B cayyae
NpuMeHeHus1 K HeMy B cOOTBeTCTBUM cO cT. 100 VIIK PO mepsl nmpeceyeHust
B BUJ€e 3aKII0OYEeHNS IO CTPAXKY, C MOMEHTa Bpy4eHUs YBeIOMJIEHUS O
MOA03PEHUM B COBEPILIEHUM TIPECTYIIJIEHUS B IOPSIAKE, YCTAHOBJIEHHOM CT.
223.1 VIIK P®, c MOMeHTa 00bsIBJIEHNMS €My TTOCTaHOBJIEHMSI O Ha3HAUeHU U
CyAe6HO-TICUXMATPUUECKOI SKCITePTHU3bI, a TAKXKe ¢ MOMeHTa Havasia
OCYIIECTBJIEHUS MHBIX Mep MPOLLeCCyaJbHOrO NPUHYKIEHUS U UHBIX
MPOIeCCYa/bHBIX IeCTBUI, 3aTparMBaloMx Mpasa 1 CBOOOIbI JINIIA,
IIOI03PEeBAEMOr0 B COBEpIIeHMUM IpecTyIieHus. Kaxkmblii 0OBMHSIEMBIi B
CIJTY YKa3aHHOM KOHCTUTYLIMOHHOM HOPMbI M HA OCHOBaHUM M. 8 4. 4 CT. 47
umn.14.3ct. 49 VIIK PO uMmeeT npaBo MoAb30BaThCS MOMOIIbIO aABOKATA
(3alIMTHUKA) C MOMEHTA BbIHECEHUS ITIOCTAHOBJIEHUS O TIPUBJIEUEHUN JIUIIA



B KauecTBe 00BMHSIeMOTO. [Ipy HapyleHuM 3TOr0 KOHCTUTYLIMOHHOTO
1IpaBa Bce 0ObSICHEHMS JIMLIA, B OTHOIIEHMM KOTOPOI'O IIPOBOAM/IACH
IIPOBEpPKa COOOIIEHMS O ITPECTYIUIEHUY B MOPSAKE, TPeIyCMOTPEHHOM CT.
144 VTIK P®, a Takke MOKa3aHMS [MOI03pPEBAEMOT0, OOBMHSIEMOTO U
pe3yJbTaThl CJIeICTBEHHBIX U MHBIX ITPOLeCCYyaTbHbIX AE€CTBUIMA,
MPOU3BEIEHHBIX C UX y4aCTUeM, JO/DKHbI paCCMaTPUBATHCS CyIaMy Kak
J0Ka3aTebCTBa, TOJyYeHHbIe C HApylIeHMeM 3aKOHa.

18. TIpu paccMOTpeHUM IPaskIaHCKMUX Y YTOJIOBHBIX 11, a TaKXKe e 06
aIMVHUCTPATUBHBIX ITPAaBOHAPYIIEHUSX CyIaM HeO0OXOIMMO UCXOIUTD U3
TOT0, YTO B COOTBETCTBUM CO cT. 51 KoHcTutyunum Poccuiickoit @emepanyin
HUKTO He 00s13aH CBUIETeIbCTBOBATh IIPOTUB CaMOro cebsi, CBOero Ccymnpyra
" 6JIM3KUX POACTBEHHUKOB, KPYT KOTOPBIX OnpeaesseTcs dhemepaabHbIM
3aKOHOM.

B xope npousBoaCTBa IpeABapUTEIbHOTO paccjief0OBaHMs M PaCCMOTPEeHUS
YTOJIOBHBIX A€/ B CyZie AO/KHOCTHBIE JINIA, OCYLIECTBJISIIONIME YTOJIOBHOE
CYAOTIPOU3BOACTBO, ¥ CYAbI 00SI3aHbI Pa3bSICHATD JIUILY, B OTHOIIEHUY
KOTOPOTO ITPOBOIM/IACH TTPOBEPKA COOOIIEHMS O TIPECTYIUIEHUM B TIOPSIAKE,
npeaycMoTpeHHOM CT. 144 VIIK P®, mogo3peBaeMoMy, 0OBMHSIEMOMY,
MOJCYAMMOMY (OIIpaBLaHHOMY, OCY>KII€HHOMY, JIUILY, B OTHOILEHUN
KOTOPOTO YTOJIOBHOE [1eJ10 IIpeKpallleHo, - Ipu NPOU3BO/ICTBE B Cye
ane/UISIUOHHON MHCTAHIIUN), TPKAAHCKOMY UCTIY, TPAXKAAHCKOMY
OTBETUMKY, CBUIETEI0 U [I0TepIieBlIeMy IIPaBO He CBUIETe/IbCTBOBATh
MIPOTUB CaMOTO cebsl, CBOero Cymnpyra 1 6JIM3KuX poJCTBEHHUKOB,
rapaHTUpPOBaHHOE COOTBETCTBYOIMMY HopMamMmu YIIK PO. HeBrinonHeHue
9TOro TPeObOBAHMS YTOJIOBHO-IIPOIECCYaTbHOTO 3aKOHA BJIeUeT MPU3HAHKe
00BbSICHEHMI JIN1IA, B OTHOILIEHMM KOTOPOT'O ITPOBOAMIACH ITPOBEpKa
COOOIIEHNUS O IIPECTYIVIEHUN B ITOPSAKE, IIPeIyCMOTPEeHHOM CT. 144 VIIK
P®, a TakKe MOKa3aHUI YKa3aHHBIX JIUII TIOJyY€HHBIMU C HApyLIeHMEM
3aKOHa.

19. Cymam He06X0OAMMO UMETh B BUIY, UYTO pa3bsCHEHUS 110 TPUMeHEeHUIO
JeMICTBYIOILLETO 3aKOHOaTe/IbCTBA, JaHHbIe [Inenymom BepxosHoro Cyna
Poccuiickoit ®enepativiu o0 BCTyIUieHUs B cuiny KoHctutynyum Poccuiickoin
depnepaliviy, MOTYT IPUMEHSITHCS TIPU PACCMOTPEHMM Jie1 B YacTu, He
npotuBopeyaineit Koncturyumm Poccniickoit ®enepaiiyin.

ITIpencenatens BepxoBHoro Cyaa
Poccuiickoit @enepannn



B.M.JIEBEJIEB

Cekperaps [lnenyma,
cyabs BepxosHoro Cyma
Poccuiickoin @engepaniun
B.B.JEMUIOB



