MNEHYM BEPXOBHOIO CYZIA POCCUACKOM OELEPALMUM

[TOCTAHOBJIEHUE
otr 19 urouqa 2006 r. N 15

O BOITPOCAX, BOSHUKIINX V CYOOB
ITP1 PACCMOTPEHUU I'PAXKIAHCKUX OEJI,
CBA3AHHBIX C IPUMEHEHVEM
3AKOHOJIATEJIbCTBA Ob ABTOPCKOM IIPABE U
CME>KHDBIX ITPABAX

B cootBeTcTBUM € yacThio 1 cratbu 44 KoHCcTUTY LMK
Poccniickoit @epepauny KaxXL0My rapaHTUPYETCS
cB00OO/IA MUTEPaTyPHOT0, XYA,05KeCTBEHHOTO,
HAay4YHOI'0, TEXHUUYECKOI'0 ¥ JPYTrUX BULOB
TBOpUYecTBa. VIHTe/IeKTya/bHasi COOCTBEHHOCTh
OXpaHsIeTCs 3aKOHOM.

CobmofeHue nipaBuiI B chepe MHTeUIeKTyaabHOM
COGCTBEHHOCTH SIBJISIETCSI OMTHUM M3 TJIaBHbIX
rokasareJieil pa3Butust oomectsa. [IpuHsaThIE C 1992
1o 2004 roji 3aKOHbI 00 aBTOPCKOM ITPaBe ¥ CMEKHBIX
IpaBax CIIoco6CTBOBAIM TOMY, UTO IMPOU3BEIEHMS
HayKM, TUTEPATYPhI ¥ UCKYCCTBA, a TAK’Ke 00bEKThI
CMEXKHBIX ITPaB CTa/IM BHITOJHBIMM 00bEKTAMU
rpaskgaHckoro o6opora. OZHOBpeMEHHO
3aKOHOJaTeIbCTBOM OIpe/iesieH 6aaHC MpaB
aBTOPOB ¥ MHTEPECOB 00OIEeCTBA, B YaCTHOCTH, B






o6nacTy 06pa3oBaHMsl, HAYUHBIX UCCIeIOBaHMUI U
IOCTyTa K MHGOpMaLunun.

BmecTe ¢ TeM IIXPOKOE UCII0JIb30BaHNeE Pe3yabTaTOB
TBOPYECKOI1 eI TeIbHOCTY COTPOBOXKIAETCS
HeraTMBHBIMU TOCIeICTBUSIMU, KOTOpPbIE B
HacTosiIee BpeMsI SIBJISIIOTCST OCTPOI1 TpobieMoii B
CBSI3U C BBICOKMM YPOBHEM HE3aKOHHOTO
MCIIOIb30BaHMS 9TUX pe3yabTaToB. OAHUM U3 CaMbIX
pacripocTpaHeHHBIX ITpaBOHapyIlleHnit B cepe
aBTOPCKOTO MpaBa ¥ CMEKHBIX ITPaB SIBJISIETCS
BOCIIpOM3BeeHe KOHTPahaKTHBIX 9K3EeMILISIPOB
npou3sBefeHnit, a Takke GOHOTrpaMM U UX
He3aKOHHas peanu3sanys. Bce 60/bl1iyio yrposy
npaBoo6azaTessiM MpeCTaB/seT He3aKOHHOe
pa3melieHue Mpou3BeneHunit u GoHorpamm B
TeIeKOMMYHMKAI[MOHHBIX CETSIX, B YaCTHOCTU, B CETU
VIHTepHeT u ceTu COTOBOM CBSI3U.

O6BeKThI aBTOPCKOTO IpaBa U (MJIM) CMEKHBIX ITPaB
He MOTYT IIPMHOCUTH IIPaBo00/IaaTe IsIM IPUObLIb, a
roCyJapCTBY HaJIOTH, €CJI OHU He 06eCcIreunBamTCs
crenuaJbHOM MIPaBOBOM OXpPaHO CO CTOPOHBI
roCygapCTBEHHbBIX OPTaHOB.

B cBsI3M € 3TMM K OZHOJI 13 BasKHBIX 3234 B
IesITeIbHOCTM CYZIOB 00IIei IOpUCAUKIIUY OTHOCUTCS
3aIIUTa MHTEJIEKTYaIbHOM COOCTBEHHOCTH,






COCTaBHO 4aCTbI KOTOPOI SIBJISIIOTCSI aBTOPCKOE
MpaBo U CMeXKHbIe TTpaBa. Oco6yI0 POJib B 3TOM
UTpaeT MpaBoOIIPMMeHNTe/IbHAsI MPaKTMUKa, KOTopas
SIBJISIETCSI peaIbHbIM MeXaHM3MOM 3aILIUThI 3TUX
Mpas.

M3yueHne cymeOHOI MPAKTUKA 110 AeIaM,
BBITEKAIOIIMM M3 OTHOIIIEHMI, CBI3aHHBIX C
CO3JIaHMEM U UCII0Ib30BaHMeM 00bEeKTOB aBTOPCKOTO
MpaBa M CMEeKHBIX ITPaB, IT0Ka3ajo, 4YTo Y CYI0B
MMEITCS 3aTPyJHEeHNs B IPMMeHeHUN
3aKOHOZIAaTeIbCTBA, PErYJINPYIOIIEro JaHHbIe
MPaBOOTHOIIIEHUSI, B CBSI3U € 4eM [lneHym
BepxoBHoro Cyma Poccuiickoin @egepaiiniy B LeJsIx
obecrieueHNst eAMHCTBA CyNeOHO MTPaKTUKA U
3aKOHHOCTM IIPY PaCCMOTPEHUM IPAKIAHCKUX AeJT IT0
criopaM 00 aBTOPCKMX M CMEXKHBIX ITpaBax
MMOCTAHOBJISIET ATh CyAaM Ceayoliie pa3bsCHEeHNUS

1. B cooTBeTCTBUM C IIYHKTOM "0" cTaTbhy 71
Koncturynmm Poccniickoi @enepanym K
UCKIIOUMTEIbHOMY BeJleHII0 PoccuiicKoi
depnepaliiy OTHECEHO IIPAaBOBOE peryjinMpoBaHne
MHTEJUIEKTYyaJIbHOM COOCTBEHHOCTI. ABTOPCKOE
MPaBO ¥ CMEKHbIE MpaBa SIBJISIOTCS BUAOM
MHTEJIJIEKTYyaTbHOM COOCTBEHHOCTH, U,
CleloBaTe/IbHO, UX IIPAaBOBOE peryaMpoBaHue
OTHOCUTCS K UCKITIOUUTEIBHOMY BeIEeHUI0






Poccuiickoin ®@enepanmn.

B cuny cratbu 2 3akoHa Poccuiickoit @egepatiiy oT
9 utosist 1993 1. N 5351-1 "O6 aBTOpPCKOM ITpaBe u
CMEeXHBIX ITpaBax” (B pegakiuy demepaabHbIX
3aKOHOB OT 19 utonsg 1995 r. N 110-®3 u ot 20 uwons
2004 r. N 72-®3) 3akoHOHaTeNbCTBO Poccuiickoii
denepaly 06 aBTOPCKOM ITpaBe M CMEKHBIX ITpaBax
ocHOBBIBaeTcd Ha Konctutynmu Poceniickoin
denepaliyiy M COCTOUT U3 ['paskmaHCKOro KogeKkca
Poccuiickoit @enepaiiyiy, HA3BaHHOTO 3aKOHA,
3akoHa Poccuiickoit ®egepanyn oT 23 ceHTAOPST
1992 r. N 3523-1 "O mpaBoBOJi OXpaHe IMPorpamMm JIJist
97IEKTPOHHBIX BBIUMC/IUTENbHBIX MaIIH 1 6a3
IaHHBIX", helepasbHbIX 3aKOHOB.

2. IIpu paccMoTpeHUM [ies O HapylIeHUn
3aKOHOJaTeIbCTBA 00 aBTOPCKOM IpaBe U CMeKHbIX
MpaBax HEOOXOAMMO YUUTHIBATD, UTO B C/IyUae
MIPOTUBOpeursi Hopm 3aKkoHa Poccuiickoin
®epepauyin "O paBOBOM OXpaHe IPOrpamMm it
9JIeKTPOHHBIX BBIUMCIUTEIbHBIX MAIIMH 1 6a3
IaHHBIX HOpMam 3akoHa Poccuiickoit ®egepannum
"O6 aBTOPCKOM ITpaBe ¥ CMEeKHbIX ITpaBax"
MIPUMEHSIOTCS HOPMbI 3aKOHa Poccuiickon
®enepanyu "O6 aBTOPCKOM IpaBe M CMEXKHBIX
npasax”.






3. IIpn paccMoTpeHUM Il TaHHOV KaTeropum
HeoOXOAMMO UMETh B BU[LY, YTO aKThl CYyObeKTOB
Poccuiickoit ®enmepaiiiyt 1 OpraHOB MeCTHOTO
CcaMOyIIpaBJ/IeHUs], pEryIUPYIOI e OTHOIEHMS,
BbITEKalOI}e 13 aBTOPCKOTO IIpaBa M CMEXXHBIX MTPaB,
He ToJJIeXXaT IIPMMeHeHUI0 C MOMEHTA MPUHSTUS
Koncturynum Poccuiickoit @enepanyu (1993 rom).

C BBeieHueM B gelicTBue @enepasibHOTO 3aKOHA OT
20 utonst 2004 r. N 72-®3 "O BHeCeHUM U3MEHEHUI B
3akoH Poccuiickoit ®emepanym "O6 aBTOPCKOM
IIpaBe ¥ CMEXHbIX ITpaBax’ He IojiexxaT
MPVMEeHEeHNI0 HOpMaTUBHbIE aKThl, COAEpsKalllie
HOpPMbBI 06 aBTOPCKOM ITpaBe M CMEXKHBIX ITpaBax, He
sBJsIoNIMecs: GegepaJbHbIMM 3aKOHAMM, 3a
UCK/IIOUEeHMEM CJIyyaeB U3LaHMsI TAaKUX aKTOB BO
MUCIIOJTHEHME U B TIpefeiax, MpeayCMOTPEHHbIX
I'pasxkmaHckuM KoaercoM Poccuiickort @enepanum n
dbenepanbHbBIMM 3aKOHAMMA.

4. MexxgyHapoiHble JOTOBOPBI Poccuiickoi
depnepalyiy SBISIIOTCS COCTABHOM YacCThIO ee
MPaBOBO CUCTEMBI, U €C/IY MeXAYHAapOAHbIM
JIIOTOBOPOM, B KOTOPOM yuacTByeT Poccuiickas
®depnepaliyis, yCTAaHOBJIEHBI VIHbIE ITpaBuiIa, TO
MIPUMEHSIOTCS IIpaBuiia MeXAYHapOLHOTrO JOTOBOpa
(craTtbs 3 3akoHa Poccuiickoit ®emepanym "O6
aBTOPCKOM IIpaBe U CMEKHBIX IpaBax"). Psp






MTOJIOKEeHMIA, COTEePKAIIMXCS B MEKAYHAPOIHBIX
JIOTOBOpax, He 3aKpeIieH B POCCUIICKOM
3aKOHO/IaTEeTbCTBE.

B cBsI3M € 3TUM cymaM He0o6XO0IMMO YUUTHIBATH, UTO B
HacTosee BpeMsi Poccuiickast @enmepalius sIBJsIeTCS
YYACTHUIIEH CJIeAYIOMINX MEXIYHAPOTHbIX
JIOTOBOPOB, PETYIUPYIOMINX JaHHbIE
MPaBOOTHOIIEHMS :

KonBeH1uu, yupexpawiiei BcemupHyio
OpPraHM3aLMIO MHTE/JIEKTYaJIbHO COOCTBEHHOCTH
(Crokronbm, 14 utonsg 1967 r., B pegakiuu OT 2
OKTsI6pst 1979 r.; BcTymuna B cuity ajist CCCP 26
anpensa 1970 1.);

BepHCKOI KOHBEHLIMM 110 OXpaHe JIUTePaTyPHbBIX U
XyI0KeCTBEHHbIX Mpou3BeaeHmii (bepH, 9 ceHTIOPS
1886 r.; BcTynmiia B cuiy ajist Poccuiickoii
®enepanyun 13 mapra 1995 1.);

BceMupHOI1 KOHBEHIIMM 00 aBTOPCKOM IIpaBe
(KeneBa, 6 ceHTs16psi 1952 r.; mepecMOTpeHa B
[Mapuske 24 mronst 1971 r.; Berynmia B cuiry ajist CCCP
27 mas 1973 r.);

MexmyHaponHO KOHBEeHI[MM 00 oXxpaHe IpaB
MCIIOJTHUTe e, U3roToBUTeNel oHOrpaMm U
BellaTeIbHbIX opranmsanuii (Pum, 26 okTsops 1961






I.; BCTymmiIa B cuimy iist Poccuiickoit ®enepauym 26
mas 2003 r.);

KoHBeHIIMM 00 OXpaHe MHTePEeCOB IIPOU3BOIUTEIEN
(oHOrpaMM OT HE3aKOHHOT'O BOCITPOM3BOACTBA UX
dbonorpamm (PKenena, 29 okTsi6ps 1971 r.; BcTynmiaa
B cuy i Poccuiickoit ®epepanym 13 mapra 1995

r.).

5. Cymam HeoOXOOMMO YUUTHIBATh MEKAYHAPOIHbIE
TIPUHIUIIBI OXPAaHBI IIPaB aBTOPOB U CMEXKHBIX MTPaB,
KOTOpbIE 3aKpeIlIeHbl, B YaCTHOCTU, B bepHCKOi1
KOHBEHLVM 110 OXPaHe JIMTepaTypHbIX U
XYJIO’KeCTBEHHBIX TIPOU3BENEeHMI, a TAKXKe B
MexkmyHapogHO KOHBEHIIMY 00 oXpaHe ITpaB
UCIIOJTHUTe e, U3TOTOBUTeNel poHOrpaMm U
BelllaTeJIbHbIX OPTraHM3aliuii.

B cooTBeTCcTBMM ¢ BepHCKOIT KOHBEHIIMEel OXpaHa
IIpaB aBTOPOB 6a3ypyeTcs Ha CAeaYIOIUX
MIPUHIUIIAX:

1) HaIMOHAJIBHOTO peXNMa OXPaHbl aBTOPCKOTO
1paBa Ha JIMTepaTypHbIe U Xy 0KeCTBEHHbIE
MpOM3BeAeHMsI, B COOTBETCTBUM C KOTOPBIM JTI060MY
MPOM3BeIEeHMI0, CO3JaHHOMY B OAHOI M3 CTPaH -
yuactHuI KoHBeHLH, B 110607 APYroii cTpaHe-
y4yaCTHHULIE TIPeJOCTaB/ISIeTCS TaKas )Xe OXpaHa, Kak U
CO3J0aHHBIM B Heli [IPOU3BeNeHUSIM,;






2) BO3HMKHOBEHMST aBTOPCKOTO IpaBa He3aBUCUMO OT
BBITIOJIHEHMS KaKMX-JIM00 (popMasbHOCTE
perucTpanum, TemOHNPOBAHUS U T.I1.;

3) mpeoCTaB/IeHMST OXPaHbl BO BCEX CTPaHAX -
yuyacTHUIIaX KOHBEHI[MM HE3aBUCUMO OT HaJMuMs
OXpaHbl UM CPOKA ee IeMCTBUS B CTPaHe
MIPOMCXOKAEHMS ITPOU3BEIEHMSI.

[IpMeHUTENBHO K ITPOU3BEIEHUSIM, OXPaHsIeMbIM
aBTOPCKUM IIPaBOM, IIpeaycCMaTpPUBAETCs, YTO
OXpaHa B CTpaHe MPOUCXOXKIeHMS TTPOU3BeIeHUS
perynmpyeTcss BHyTPeHHUM 3aKOHOATe/IbCTBOM.
ABTOD, eC/IM OH He SIBJSeTCs IPaskIaHMHOM CTPaHbI
MIPOUCXOXAEHMS TIPOU3BENEHM S, B OTHOLIEHUM
KOTOPOT'0 eMy IpeJlOCTaB/ISIeTCS OXPaHa, MOIb3yeTCs
B 9TOJi CTpaHe TaKMMMU 3Ke IpaBaMiu, Kak ¥ aBTOPHI -
rpakIaHe 9TO¥ CcTpaHbl (CTaThs 5 BepHCKOII
KOHBEHIIVN).

Pe1rast BOmpoc 0 BO3MOKHOCTM ITPaBOBOI OXpaHbl
MMpou3BeeHns Ha Tepputopum Poccuiickoi
depnepanuy, HEOOXOIMMO YUUTHIBATH, UTO OXpPaHa
MPeOoCTaBIISIeTCSI aBTOPaM, KOTOPBIE SIBJISIIOTCS
rpakgaHaMu OLHOM U3 CTPaH - yyacTHUL, bepHCKoM
KOHBEHLMM, B OTHOLIIEHUM UX IIPOU3BEIEeHNI KaK
BBINYI€HHBIX, TaK ¥ He BBIINYIIEHHbIX B CBET, U
aBTOpaM, KOTOpbIe He SIBJISIIOTCS IPaKIaHaMy OHOM






U3 CTPaH - y4aCTHUL, BepHCKOVi KOHBEHLIMM, B
OTHOIIIEHUM UX TIPOU3BEeJeHN, BbIIIYLIeHHbIX B CBET
BIIepBbI€ B OAHO U3 CTPaH Wi OGHOBPEMEHHO B
CTpaHe, He SBJISIONIeNCs yYaCTHULIEN 3TOM
KOHBEHLIVIN, U B CTPaHe - yuacTHU1e bepHCKoM
KOHBEHLVN. ABTOPBI, He SABJSAI0LIMeCs TpaXIaHaMu
OJIHOM U3 CTPaH - yYacTHUIL bepHCKOJ KOHBEHIIUH,
HO MMeIoIIye CBoe 0ObIYHOE MeCTOXKUTENbCTBO B
OLHO M3 TaKUX CTPaH, IPUPABHUBAIOTCS /14 Lieiei
BepHCKOI1 KOHBEeHLIMM K I'paXkAaHaM 3TOM CTPaHBbI.

[Ipy aTOM ClemyeT MMeThb B BUAY, UTO UCXOIS U3
craTtby 4 bepHCKOI KOHBEHIIMY OXpaHa
pacnpoCcTpaHsieTcsl Ha aBTOPOB
KHeMaTorpaduueckux Npou3BeieHN i,
M3TOTOBUTEJb KOTOPHIX MMeEET CBOIO IITa6-KBApPTUPY
MJTV 0OBIYHOE MEeCTOKUTETbCTBO B OMHOM U3 CTPaH -
y4yacTHUL, bepHCKOJ KOHBEHLIMMY, a TaK)Ke Ha aBTOPOB
NIPOU3BeeHUI apXUTEKTYPbI, COOPY)KEHHbBIX B
KaKo¥-11b0 cTpaHe - yuacTHuIle bepHcKkoit
KOHBEHLVIN, WU IPYIUX XYIA0KeCTBeHHbBIX
MIPOU3BEeNeHU, ABISIOIMXCSI YaCThIO 34aHUS UIN
MHOTO COOPY3KeHMs, PacIioIosKeHHOTO B KaKoit-/11nbo
CTpaHe - yuyacTHULe bepHCKOJi KOHBEeHLIVN.

B oTHOILIEeHNN UCTIOTHUTEIEeM, U3TOTOBUTE/IEN
(mpousBoauTesieit) GOHOrpaMM M BellaTeTbHbIX
opraHusauuii crarbeit 2 MexxayHapogHO






KOHBEHIIMM 00 OXpaHe ITpaB UCIIOTHUTeIeN,
M3rOTOBUTEJIel (OHOTPaMM U BelllaTeTbHbIX
opranmu3aumii (Pumckast KoHBeHIMS 1961 1.)
YCTaHaBJIMBAETCS HALMOHAJIbHbBIN PEKUM OXPaHbl,
MO/, KOTOPBIM ITOHMMAETCSI PEXUM,
MpefoCTaBIIsIeMblii BHYTPEHHUM 3aKOHOIATeIbCTBOM
JIIOrOBapUBaIOUIerocsi rocyAapCTBa, B KOTOPOM
MCIIpalIMBaeTCs OXpaHa:

1) st ucrmomHuTeNEN, IBSIOMIMXCS €ro
rpakgaHaMu, B OTHOIIEHUM OCYILECTB/ISIEMbIX Ha €ro
TEePPUTOPUM UCIIOJTHEHMIA, Tepegaun B 3hup Uin
TepBOI1 3a1UCH;

2) OISt USTOTOBUTEJIEN (OHOTpaMM, SIBISTIOIIMXCST €T0
rpaskgaHaMy WJIY IOPUANIECKUMY JTUIIaMU, B
OTHOIIeHMY (POHOTPAMM, BIIEPBbIE 3aNIMCAHHBIX MU
BIIepBbie OMYOJIMKOBAaHHBIX HA €T0 TEPPUTOPUN;

3) 1J1s1 BelllaTeIbHbIX OpTaHU3aLuit, I Tab-KBapTUPbI
KOTOPBIX PACIIOIOKEeHbI Ha ero TeppUTOPUH, B
OTHOLIIeHUU TTepeau B 3Gup, OCYIIECTBISIEMbIX C
[IOMOLIBIO [IepejaTuMKOB, PACIIOJIO’KeHHBIX Ha ero
TEePPUTOPUN.

6. [Ipu paccMoTpeHUu Jen Cyaam cienyet
YUUTBIBATDh, UTO B CMJIy 3aKOHA Poccuiickoit
®enepanyu "O6 aBTOPCKOM IpaBe U CMEXKHBIX
paBax” MmpeaocTaBeHye Ha TEPPUTOPUN






Poccuiickoitr ®emeparium oXpaHbl 00beKTaM CMEKHbBIX
MpaB MHOCTPAHHBIX PU3NIECKUX U IO PUINIECKUX
JIAL, HA OCHOBaHUM MEXIAYHAPOAHbIX JOTOBOPOB
Poccuiickoit @enmepaiinm oCyieCTBISIETCS B
OTHOIIIEHUY COOTBETCTBYIONIMX (DOHOTPAMMBI,
nepenauu B a¢up, mepemaun mo kabesto, a Takxe
MCIIOJTHEeHYSI, He TepelleAInX B 001eCTBeHHOe
IOCTOSIHME B CTPAHe UX MPOUCXOKIEHUS BCIeICTBIE
UCTEeUYeHUs YCTAHOBJIEHHOI'O B TAKO CTpaHe CpoKa
IeiCTBMSI CMEXHBIX MIPaB U He TepelieinX B
ob1ecTBeHHOEe TocTosiHME B Poccuiickoit demepanym
BCJIEACTBME UCTEUEHUS IPeSYyCMOTPEHHOIO 3aKOHOM
Poccuiickoit ®epepanny "O6 aBTOPCKOM IIpaBe U
CMEeXHBIX IpaBax” CpoKa AeiCTBUS CMeKHBIX IIpaB
(yHKT 4 cTaTbu 35).

7. IcXom st 13 MOJIOKeHUI cTaTby 22 I'paskmaHCKOro
MMPOILeCCYTbHOTO Kofiekca Poccuiickoin @engepatymn
U yHKTAa 4 ctaTbhu 49 3akoHa Poccuiickoi
@enepanyy "O6 aBTOPCKOM IIpaBe U CMEKHBIX
rpaBax" CyIbl 00IIel PUCAUKIINY PACCMATPUBAIOT
Zejia 1o cropam o6 aBTOPCKOM IIpaBe U CMEKHBIX
MMpaBax C y4acTueM rpakiaH, OpraHu3almii, OpraHOB
roCygapCTBEHHOM BJIACTU U OPTaHOB MECTHOTO
caMoOyIIpaBJ/ieHMs], 3a UCKIIOUEHMEM CIydyaeB, KOraa
OTHeJIbHbIE JIeJ1a 3TO KaTeropum B COOTBETCTBUM C
denepanbHbBIMM 3aKOHAMM PaCCMaTPUBAIOTCS
apOoUTPasKHBIMU CyIaMMU.






B vacTHOCTHU, TaHHBIE [le/a MOJIeXaT pacCCMOTPEHMIO
B CyJie 06I11eii I0PUCOUKIINN, eCJIV CTOPOHOI B CIiope
SIBJISIETCSI TPAKAAHMH, XOTS U MUMEIOUIUI CTaTyC
MpeapUHUMATES, HO J1eJI0 BO30YKAEHO He B CBSI3U
C OCyIIeCTBJIEHMEM UM MpearpUHMUMaTeTbCKOM
JIesiTeIbHOCTH.

8. I'pakmaHCKMe mesa, CBSI3aHHbIE C 3aIIUTON
aBTOPCKOTrO IpaBa ¥ CMEXHBIX MTPaB, UCXOS U3
cTtaThy 23 I'pakIaHCKOTO MPOIeCcCyaJbHOTO KOIeKca
Poccuiickoit @enmepaiinn He TIOACYLHBI MUPOBOMY
cyabe. YKa3aHHbIe Jlela pacCMaTpPUBAOTCS
paliOHHBIMM CyJaMU B KaueCTBe CyJa MepBoi
MHCTAaHIUY, 32 UCK/ITIOUEHMEM CITy4aeB,
NpesyCMOTPEHHBIX CTAThsIMM 26 U 27 ['paskfaHCKOTO
MPOLIeCCYaIbHOTO Kojekca Poccuiickoin @epepaiinu.

PalioHHBIM Cyam MOACYIHBI TAKKE IPasKIaHCKue
Jlesia, CBSI3aHHbIE C CO3JaHMeM U UCITOJIb30BaHMEM
CJTY>KeOHBIX TTPOU3BEeIeHMI, TaK KaK JaHHbIe
MIPaBOOTHOIIIEHMS PEryINpPyITCss 3aKOHOM
Poccuiickoitr @emepaniuu "O6 aBTOPCKOM IIpaBe U
CMEKHBIX IMpaBax’.

9. B cuny crarbm 28 I'paskIaHCKOTO IIPOLeCCYaJTbHOrO
xonekca Poccuiickoii @eepanuy UCK O 3aLIUTe
aBTOPCKOTO IpaBa U (WIM) CMEe>XXHbIX IIpaB
MIPebSIBISIETCS B CY[, 10 MECTY KUTEeIbCTBA UJIN 110






MeCTYy HaXOXXaOeHMd OTBETUYMKaA.

Vicku, BpITEKarolye 13 aBTOPCKMUX AOTOBOPOB MU
JIIOTOBOPOB O Tlepegaye CMEXHbBIX MIPaB, B KOTOPBIX
YKa3aHO MeCTO MCITIOJIHEHMSI, MOTYT ObITh
NpebsBIeHbl TAKXKe B Cy[, [0 MECTY UCIIOJTHEHUS
moroBopa (yactb 9 ctatby 29 I'paskmaHCKOTO
MPOIeCCYTbHOTO KoeKkca Poccurickoit @emepanun).
[TpuMepamu UCITOJIHEHUS OTOBOPA SIBJISIIOTCS :
TpencTaBlieHye PYKOIIMCH B pelakI /IO, BbIIlJIaTa
rOHOpapa, MpecTaBleHe aBTOPCKMUX IK3EMILISIPOB.

10. VicTuamu 1o AgejiaM O HapylleHM aBTOPCKOTO
MpaBa M CMEXKHBIX MPaB SIBJISIOTCS JINIA, B 3aLIUTY
MIpaB KOTOPBIX BO3OYKIEHO IPaskgaHCKOE JIeJI0.
[TosTOMY UCTIIOM He 00513aTe/IbHO Oy eT IO,
KOTOpO€e 06paTuiaoCh B CYI.

B cootBeTcTBUM ¢ 3akOHOM Poccuiickoin ®emepannumn
"O6 aBTOPCKOM IpaBe U CMeXHbIX ITpaBax"
opraHmusauys, yrpasisgioas MMyLeCTBeHHbIMN
[paBaMM Ha KOJIJIEKTUBHOJ OCHOBE, B IIOpsJIKe,
YCTaHOBJIEHHOM 3aKOHOM, BITpaBe 00paTUThCS B CYZ,
OT CBOEr0 MMeHU C 3aBJIEHUSIMU B 3L UTy
HapyllIeHHbIX aBTOPCKUX IIPaB U (MIM) CMEXXHBIX
IIpaB JINLI, yIIpaBJIeH)e MMYILeCTBeHHbIMY [IpaBaMu
KOTOPBIX OCYLIeCTBJISIeTCS TaKO Opra”usalyen
(myHKT 5 cTaTbu 49).






OpraHmsauus, yrpasJsolas MMyIeCTBeHHbIMU
MpaBaMy Ha KOJUIEKTUBHO OCHOBe, pY ob6palieHnmn
B CYJ], He SBJISIeTCS UCTLLOM, ITIOCKOJIbKY BBICTYIIaeT B
3alllUTy He CBOMX Ipas. McTinamu 1o fgeny B
yKa3aHHOM C/Ty4ae BbICTYIIAIOT 06/1amaTenmn
aBTOPCKUX U (MJIM) CMEKHBIX IIPaB, B 3aLUTY
MHTepPeCcoB KOTOPbIX 06paTuiaach OpraHu3ams.
[TpaBo 3TOI OpraHM3aiMu Ha obpalleHue B CyJ, C
3asBJIeH}eM O 3allUTe aBTOPCKUX U (MJIN) CMEXKHBIX
IpaB OCHOBAHO Ha 3aKOHe, [I03TOMY OHa MOXeT
JeicCTBOBATh 6€3 TOBEPEHHOCTH OT 061amaTers
ABTOPCKUX U (M) CMEXKHBIX IIPaB.

IlokymMeHTaMu, TTOATBEPXKAAKIIVMHU MTPABO
opraHu3auuy Ha obpaliieHue B CyJ, C 3asiBJeHeM O
3allUTe aBTOPCKOTO IMpaBa U (MJiM) CMEXHBIX IPaB,
SIBJISIIOTCS YCTaB OpraHm3alinm, yrpasJsionien
MMYIIeCTBEHHBIMM IIPaBaMy Ha KOJUVIEKTUBHOM
OCHOBE, IOTOBOP C 06agaTeaeM aBTOPCKUX U (M)
CMEXHBIX IPaB Ha yIIpaBJieHue UMYIeCTBeHHbIMU
MpaBaMM Ha KOJUIEKTUBHOM OCHOBE U (UJIN) IOTOBOP
C MHOCTPAHHO OpraHu3aliueint, yrpasJsolein
QHAJIOTMYHBIMMU ITPaBaAMMU.

11. CorsacHo yHKTY 3 cTaThu 9 3akoHa Poccuiickoi
®enepanyu "O6 aBTOPCKOM IpaBe M CMEXKHBIX
rpaBax” Mpu ONMy6IMKOBAHUYM TTPOM3BeNeHUS
QHOHMMHO WIX TIOf, ICEBAOHUMOM U3aTesb, UMS






WM HaMMeHOBaHMe KOTOPOro 0003HaYeHO HA
IponsBeneHnn, rnpm OTCYyTCTBMM JOKa3aTe/JIbCTB
MHOTO CUMTAETCA ITpeacTaBUTeIeM aBTOpPa B
COOTBETCTBMM C YKa3aHHBIM 3aKOHOM U B 9TOM
KadyeCTBe MOXeT 3alllMUIIaTh IIpaBa aBTOpa 1
obecrieunBaTh UX OCyIlIeCTBJ/IEHHE.

B cBSI3M € 3TMM Cy[, ITpU MTo1ave usgaTeaeM
3asIBJIEHMSI He BIIpaBe OCTaBUTH ero 6e3 IBVDKEeHMS 110
MOTMBY OTCYTCTBMSI B 3asIBJIEHMM YKa3aHMS Ha
HACTOSIIIee MMS aBTOPa U HeIpeACTaBIeHNS
JOBEPEHHOCTHM OT aBTopa. [Ipu rogaue 3asiBIeHMUs
M3JATeTI0 JOCTATOYHO MPEeACTaBUTh IK3eMIUISIP
MpOM3BeAeHMsI, Ha KOTOPOM YKa3aHO MMS MU
HaMMeHOBaHJe 3TOT0 M3IaTes.

[MopnMHHOE MMSI aBTOPA M YCIOBUSI COOJTIOIEHMS
AHOHMMHOCTM YKa3bIBAIOTCS B aBTOPCKOM JIOTOBOPE,
KOTOPBIM OIIpeNe/SIIOTCS OTHOLIEHUST MEXIy
u3gareyieM M aBTOpOM. YKa3aHHbBII JOTOBOP He
SIBJISIETCSI TIpeIMETOM pa3pelieHusi criopa 0o
MCIIOJIb30BaHMUM TIPOM3BEIEHNSI, OITyOJIMKOBAHHOIO
AHOHMMHO MJIM MO/, ICEBJOHMMOM, U He TTOAJIEKUT
MCCIeIOBAHMIO B ITpoIlecce CyaeOHoro
pa3dupaTesbCTBA.

B clydae, eC/Jiit aBTOP TaKOTrO IMMIPpOMU3BEOAEHM HE
pacCKpoeT CBOIO JIMYHOCTDb WJIN He 3asIBUT O CBOEM






aBTOPCTBeE JI0 pa3pelleHus Cropa 1o CyIecTBY, CyI,
MIpUHUMAaeT pellieHre 06 yI0BIeTBOPEHMI 1 ICKa B
I10J1b3Y U3JATEJIS.

12. IIpu pemieHMu BOIIpoOca O TOM, MOXET JIM aBTOP
SIBJIITHCS MICTLIOM I1O JlejTy O HelIpaBOMepPHOM
UCII0JIb30BAaHUM NIPOU3BELleHMSI, UCKITIOUNUTEIbHbIE
IpaBa Ha KOTOpOe IepeaHbl IPYyromy ULy, CyLy
HEO0OXOMMO YUYUTHIBATH, YTO a63al] BTOPOJ MYHKTA 2
cratbyu 30 3akoHa Poccuiickoit enmepanyn "O6
aBTOPCKOM ITpaBe ¥ CMeXHbIX IIpaBax”
IpefoCTaBiIsieT aBTOPY IIPaBo 3amnpenaTb
HeIlpaBOMEPHOE UCIIOIb30BaHMe MIPOU3BeAeHMS,
eCJIv IN10, KOTOPOMY MepeaaHbl UCKITIOUUTEeIbHbIe
IpaBa Ha IIpoM3BeJleHNe, He OCYILeCTBISeT 3alUTY
3TOro Ipasa.

B yka3zaHHOM cJiyuyae aBTOp He BIIpaBe TpeboBaTh
KOMITeHCalluM 3a HelIpaBOMEePHOE UCII0/Ib30BaHMe
MpOM3BeNeHus 110 IyHKTY 2 cTaThy 49 3aKoHa
Poccuiickoit ®epepauyy "O6 aBTOPCKOM IIpaBe U
CMeXXHbIX IMpaBax’. OQHAKO OH He JIMIIEH IpaBa
TpebOoBaTh OT HAPYIIUTEJISI BO3MEIeHMSI MOPaIbHOTO
Bpena (MyHKT 3 cTaTby 49 3aKOHA).

13. Hagneskamym OTBETUYMKOM IIO JIeTy O 3alATe
aBTOPCKOTO MpaBa U (MJIM) CMEKHbBIX IIPaB SIBJISIETCS
JIUIIO, OCYILeCTBUBIIIEE IeJCTBYE 10 MCII0/Ib30BaHUIO






00bEeKTOB aBTOPCKOTO MpaBa Wi CMEXHBIX ITPaB B
COOTBETCTBUMU €O cTaThsiMu 15, 16, 37, 38, 40, 41
3akoHa Poccuiickoit @egepanym "O6 aBTOPCKOM
IpaBe U CMeXHBIX ITpaBax”. Hanpumep,
OCYLIeCTBIISIIOILAS U3aTeNbCKYIO AeSITe/IbHOCTD
opraHmsanys, mpeaocTaBuBIIas B TUIIOrpaduio
OpUTMHAI-MaKeT NPOU3BeeHMs 15 levyaTaHus
KHUTY, OyZIeT SIBISATHCS HaIJIeXKalMM OTBETYMKOM B
cyJyae HapyllleHus IpaB aBToOpa Mpou3BeaeHusl.

Tunorpacdus B JaHHOM CjIydae OCYILeCTBJISIET TOTbKO
TeXHUYEeCKOe COJIeICTBME TIPU U3AAHUY KHUTU.
OpmHako eciy Tunorpadus Mo CBoei MHULIMATHBE
MPEBBICUT 3aKa3aHHbBIN TUPAK MMPOM3BEIeHNS, TO B
9TOM C/y4ae OHa OyJleT HeCTM OTBETCTBEHHOCTb 3a
HapylieHue aBTOPCKOTO MpaBa.

14. CornacHo craTbe 56 I'pask1aHCKOTO
MPOLIeCCYaIbHOTO Komekca Poccuiickoin @enepaiinm
Kakgasi CTOpOHa JOJI’KHA A0Ka3aTb Te
00CTOSITETIbCTBA, HA KOTOPbIE OHA CChIJIAETCS KakK Ha
OCHOBaHMS CBOMX TpeOOBaHMIi ¥ BO3PaskeHMI, eC/In
MHOE He MpeIycMOTpeHO (emepasbHbIM 3aKOHOM.
Cratbeii 48 3akoHa Poccuiickoii ®emepanyu "O6
aBTOPCKOM IIpaBe ¥ CMEeXKHbBIX ITpaBax”
MpeayCMOTPEHO, UYTO HAPYIIUTEIeM aBTOPCKUX U
CMEXKHBIX ITPaB SIBJSIETCS GU3MUECKOe MU
I0pUAMYECKOE JIUIIO, KOTOPOE He BhIITOJIHSIET






TpeboBaHMT yKa3aHHOTO 3aKOHa.

B cBSI13M € 3TUM ITpU paspelieHMM BOIIPOCa O TOM,
KaKO¥ CTOPOHE HAJJIEXXUT JOKA3bIBATh
00CTOSTE/ILCTBA, MMEIOIIVie 3HaYeHye I fAejia O
3allMTe aBTOPCKOTO ITpaBa MM CMEKHBIX IIPaB, Cyay
HEeOOXOAMMO YUUTHIBATH, UTO OTBETUMK 00sI3aH
JIOKa3aTb BHITIOJHEHME UM TPeOOBaHMT YKa3aHHOTO
3aKoHa IIpU UCIIOIb30BaHMUM IIPOU3BEIeHUIA U (MIINn)
00bEKTOB CMEKHBIX ITPaB. B mpoTMBHOM cityuae
busnueckoe I OPUANIECKOE JINIO TTPU3HAETCS
HapylmuTeaeM aBTOPCKOTO MpaBa U (MJIn) CMesKHBIX
1paB, U AJ1s1 HEro HacTymnaeT IpakgaHCKO-IIpaBoOBast
OTBETCTBEHHOCTb B COOTBETCTBUM C
3aKOHOIaTeabCTBOM Poccuiickoi ®emepalin.

VcTel mo/kKeH MOATBEPAUTD QaKT MPUHAAJIEKHOCTU
€My aBTOPCKOTO IpaBa U (M) CMEXHBIX IIpaB WU
MpaBa Ha UX 3alUTY, a TakKKe GaKT MCII0JIb30BaHMUS
IAHHBIX ITPaB OTBETYMKOM. [Ip1 3TOM HE0O6X0a MO
UCXOAUTh U3 ITPe3yMIINM aBTOPCTBA,
MpeayCMOTpPEHHOM cTaTbhelt 9 3akoHa Poccuiickoii
®enepanyu "O6 aBTOPCKOM IIpaBe U CMEKHBIX
npasax". B vacTHOCTU, IpU OTCYTCTBUU
JI0OKa3aTeabCTB MHOTO aBTOPOM ITPOU3BEIEHMS
CUMTAEeTCs JIMIO0, YKa3aHHOE B KayeCTBe aBTOpa Ha
OpUTMHaJIe WM Ha SK3eMIUISIpe IPOU3BeAeHMS.






15. TIpy Ha3HaUeHUU IKCIIEPTU3BI B CBSI3M C
HeobX0AMMOCThIO UCCIeNOBaHI 00bEKTOB
aBTOPCKOTO MpaBa U (WJIM) CMEXKHBIX ITPaB CY/bI
IOJIKHBI COOJTIOAATh TPeOOBAHMS O HEIOIMYCTUMOCTH
MIpUBJIEUEHMS B KaUeCTBE SKCIIEPTOB MU
CITeLIVaJIMCTOB JIMII, CBSI3aHHBIX TPYIOBBIMMU UJIU
JIOTOBOPHBIMM OTHOIIEHUSIMU C
npaBoob6agaTenssMu. B ciryuae He06X0AMMOCTH
MoTy4eHust MHGOpMaIMK O CrielnaTbHbIX (hopMax
3aIIUThI 00BEKTOB aBTOPCKOTO ¥ CMEKHOTO MpaBa
(crrenyasibHbIe METKM Ha JMCKAX, XyI0KeCTBEHHBIX
MPOU3BEAEHMSIX U T.J.), KOTOpPbIE U3BECTHBI TOJIHKO
MpaBo0O6IaAaTe 0, €Tr0 COTPYAHUKU U MHbBIE
CBSI3aHHbIE C HMM JIMIIA MOTYT OBbITH BbI3BAHBI B CY/I
TOJIBKO B KAUeCTBE CBUIETEJIel .

[ToHsTME KOHTPAPaAKTHOCTU IK3EMILISIPOB
npousBeneHnit u (Win) GOHOrPaMM SIBJISIETCS
opuandyeckum. IloaTomy BOIpoc o
KOHTpa(aKTHOCTM 9K3eMIUISIPOB MPOM3BeleH It MU
(oHOrpaMm He MOXKET CTaBUThCS Mepes, SKCIIEPTOM.

16. KoHTpadhakTHBIMU SIBJISIIOTCSI 9K3€ MILISIPBI
npousBeneHnst 1 GOHOTPAMMbI, U3TOTOBJIEHNE U
pacrIpocTpaHeHye KOTOPbIX BIeYeT 3a co00ii
HapylIeHue aBTOPCKUX M CMEXKHBIX ITpaB. Hampumep,
MpaBOMEepPHO BOCIIPOM3BeeHHbIE U
pacripocTpaHsieMble Ha TEPPUTOPUM APYTOii CTPaHbI






3K3eMIUISIPbI [IPOU3BeeHNi, He TIpeJHa3HaUeHHbIe
ILJISL pacIIpoCTpaHeHus Ha Tepputopum Poccuiickoi
denepanun, SBASIIOTCS KOHTpadaKTHBIMU TIPU
pacnpoCTpaHeHUM Ha TeppuTopum Poccuiickoii
Qenepanymn.

Hapy1ieHne cyiecTBEHHbIX YCJIOBUIT aBTOPCKOTO
JIOTOBOpA SIBJISIETCS HapylIeHeM aBTOPCKOro IpaBa,
TaK KaK YKa3aHHbIe JeiiCTBUS OCYIIEeCTBISIOTCS 3a
rpejiesiamMmu IMpaBOMOYMIA, TIPeOCTaBIe HHBIX
aBTOPOM.

OK3eMIISIpbI TPou3BeieHNit 1 PoHOrpaMm,
M3TOTOBJIEHHbIE U (MJIM) PacCIPOCTPaHeHHbIe C
HapyllleHMeM CYIeCTBEHHBIX YCIOBUIA OTOBOPA O
repegaye UCKIIOUYMUTEbHBIX IIPaB, SBISIOTCS
KOHTpadaKkTHbIMMU. B 4acTHOCTH, eCiu
BOCIIPOM3BeZieHMe MpeBbIlIaeT TUPAXK,
MpeayCMOTPEHHbBII B 1OTOBOpe, TO IIpeBbIllIeHe
TUpaska cjielyeT pacCMaTpUBaTh Kak HapylleHue
aBTOPCKOTO MpaBa 1 CMEXHbIX MTPaB.

KoHTpadaKTHBIMM SIBIISTIOTCS ¥ 9K3€MILISIPbI
MpoM3BeIeHNi M 06bEKTOB CMEKHBIX ITPaB, B
KOTOPBIX HAPSIAY C IPaBOMEPHO MCIIOAb3yeMbIMU
00beKTaMM aBTOPCKOTO ITpaBa M CMEKHBIX IIPaB
MCITOJIb3YIOTCSI HeITIPaBOMEPHO BOCITPOM3BEIeHHbIE
(HampuMep, I71aBa B KHUTe, pacCKa3 UM CTAThs B






coopHMKe 160 hoHOrpamMMa Ha JH00M
MaTepuaaibHOM HOCUTEJIe).

JInio, ocyIiecTBuUBIIee IMOJ0OHOE BOCIIPOU3BeIeHNeE,
MOSKET 3a CBO¥ CUeT yoaJIuThb KOHTpadaKTHbIE
37IeMeHTBI U3 9K3eMIUISIPOB POoM3BeneHus U (UIIn)
00bEKTOB CMEKHBIX IpaB. B Takom ciyuae
9K3eMIISIPbI TPOU3BeNeHMI U (W) 0OBEKTOB
CMESKHBIX ITpaB He OYIYT CUUTATHCS
KoHTpadakTHbIMM. OTHAKO 3TO HEe OCBOOOXKIaeT
HapYUIUTENS OT TPpaskgaHCKO-TIPaBOBOT
OTBETCTBEHHOCTU 110 3aKOHY Poccuiickoi
®enepaiuy "O6 aBTOPCKOM ITpaBe M CMEKHbBIX
npasax”.

17. IIpaBO aBTOpPCTBA, IPaBO HA M4, IIPABO Ha
oOHapoJioBaHMe, IPaBO Ha OT3bIB, IPABO Ha 3aIIUTY
penyTauuu SIBISIOTCS TMYHBIMU
HeMMYylIeCTBEHHbIMMU ITpaBaMu. [loaTomy B
COOTBETCTBUM CO cTaThelt 208 I'paskgancKkoro
Kojekca Poccuiickoii @emepaliiuy Ha TpeGOBaHMUS O
3allUTe 3TUX IIPaB UCKOBAs JaBHOCTb HE
pacnpoCTpaHsIeTcs.

K McKOBBIM TpeO6OBaHMSIM MMYIIECTBEHHOTO
XapakTepa, HalmpMmep K B3bICKAaHUIO TOHOpapa I10
JIOTOBOPY aBTOpa C M0JIb30BaTe/IeM, IIPUMEHSIETCS
001IMIT CPOK MCKOBO# TaBHOCTU B COOTBETCTBUM CO






craTtbeit 196 I'pakmaHCKOro Kogekca Poccuiickoin
®denepauyn.

18. Ocoboe BHMMaHMe cyiaM HeoOX0aMMO 00paIaTh
Ha MepbI 00ecredyeHus 1CKa 110 JejiaM O HapylIeHun
aBTOPCKOTO MpaBa M CMEXHBIX ITPaB C Y4eTOM
00beKTa 3aLIUThI M BO3MOKHOCTU BbIHECEHMSI
pellleHysI, KOTOPOoe 06eCIIeUnT 3aIIUTy HapyIIeHHbIX
IIpaB ¥ BOCCTAHOBJIEHME TI0JIOKEHMS,
CYILIeCTBOBABIIETO IO HAPYIIEHMS IIPaB, a TAKKe
MIPeIOTBPATUT JajIbHelilINe HapyIleHus IpaB
aBTOPOB 1 00J1aaTeei CMeKHbIX ITpaB.
O6ecrneunTeTbHbIe MePbI JOIKHbBI ObITh IIPUHSTHI
[Py HAJIMYMM JOCTATOUHBIX OCHOBAHMIA HA CTAAUMU
MIPUHSITHSI ICKOBOTO 3asIBJIEHMS K IIPOM3BOICTBY

cyza.

PaccmaTpuBas Borpoc 06 obecrieueHum McKa 110 ey
0 3all1Te aBTOPCKOrO MpaBa Wi CMEXHbBIX IIpaB, CY7,
WIN CYIbsI JO/IKEH PYKOBOACTBOBATHCS HE TOJIBKO
craThsiMu 139 - 146 I'paxk1aHCKOTO MPOILeCCyabHOTO
Konekca Poccuiickoit @emeparum, HO U cTaTtbeit 50
3akoHa Poccuiickoit @emepanym "O6 aBTOPCKOM
IpaBe U CMEXHbIX IMpaBax’.

[Tpy npuHATUM pelieHust 06 o6ecrieyeHnM 1cKa 1o
IAHHOM KaTeropum Jes CyA Uiu CyIabsi 06s13aH TPy
HaJIMYMU TOCTATOUHBIX TAHHBIX O HAPYIIEHUN






aBTOPCKMX MJIM CMEXKHBIX IIPaB BHIHECTU
orpeieJieHNe O PO3bICKE ¥ HAJIOXKEHUY apecTa Ha
9K3eMIUISIPbI TPOU3Be €N 1 GOHOTPAMM,
TMIPEeIOJIOKUTETLHO SIBJISIIOIIIeCS KOHTpa(aKTHbIMM,
a Takke Ha MaTepuasbl M 000pyI0BaHMe,
NpeHa3HauYeHHbIE JIJISI U3TOTOBJIEHUS U
BOCITPOM3BEAEHMS YKa3aHHBIX 9K3eMILISIPOB
npousBeaeHnit i GoHorpaMm. B He06X0AMMBbIX
CJTyyasx CyJ WIN CyIbsi 00s13aH pPeuInTh BOIIPOC 06
U3BITUN ITUX IK3EMILISIPOB ITPOU3BEIEHMIT UK
dboHOrpamMm, a Takxke MaTepuaaIoOB 1 000PYAOBAHMS U
0 repefaue X Ha OTBETCTBEHHOE XpaHeHMe.

[TpuHMMas pelieHue O CIelMaabHbIX CITIOCOOax
obecrieueHMst UCKa, MepeuyncIeHHbIX B cTaThe 50
3akoHa Poccuiickoit ®egepanny "O6 aBTOPCKOM
IpaBe U CMEeXHbIX MpaBax’, Cy[ WU CYIbs NOJIKEeH
yKasaTh B OlpefeeHUy OCTaTOUHble OCHOBAaHMS,
M03BOJISIIONIME T10JIaraTh, YTO OTBETUYMK JIMOO MHbIE
JIMLA SIBJISIIOTCS HAPYLIUTEISIMY aBTOPCKOTO MpaBa
WIU CMEeXHbIX paB. Onpenesierne cyaa He JOKHO
COJZlepsKaTh BbIBOJIBI IO CYIIECTBY BO3HUKIIETO CIIOpa
U IIpeJoTpeensTh pelleHue 1o fey.

19. VcnionHeHMe onpeaeneHust cyna o6 obecrieueHun
MCKa C yKa3aHMeM CII0co00B obecrieueHusI 1cKa 0
3aIIyTe aBTOPCKOTO IpaBa 1 CMEXHbBIX ITIPaB
OCYIIECTB/ISIETCS HEMEJIEHHO B ITOPSIIKE,






YCTAHOBJIEHHOM [IJISI MCTIOJTHEHMST CyTe OHbIX
IIOCTAHOBJIEHUIA.

20. O6BEKTBI aBTOPCKOTO IPaBa - 3TO MPOU3BeIeHNUS
HayKM, TUTePaTypPbl ¥ UCKYCCTBA, SIBJSIOIINECS
pe3yabTaTOM TBOPYECKOV fesITeTbHOCTY He3aBUCUMO
OT Ha3HaueHMs U JOCTOMHCTBA IPOU3BeEeHNI], a
TaKKe OT CII0COO0B UX BhIPAXKEHUSI.

[IporpaMMBbl /151 37IEKTPOHHBIX BBIYMCIUTEIbHBIX
mamuH (OBM) OTHOCATCS K IMTEPATYPHBIM
MpOMU3BeIeHUsIM, a 6a3bl JAaHHBIX - K COOPHMUKAM, TaK
KaK 0 CBOEei MPUPOAe OHU SIBJSIIOTCS COCTABHBIMU
MPOU3BENEeHUSI M.

21. Cymam ciemyeT o6paTUTh BHMMaHME HA TO, YTO
repeyeHb 0ObEKTOB aBTOPCKOTO IIPaBa,
comepskamuiics B ctaTbe 7 3akoHa Poccuiickoii
@enpepanyu "O6 aBTOPCKOM IpaBe U CMEXKHBIX
npaBax’, He SIBJSeTCS MCYepnbIBAOmMM. [Ij1s
omnpeeseHMs MHbBIX IPOU3BeleHI B KaUueCTBe
00beKTa aBTOPCKOTO ITpaBa HEOOXOAMMO YIUTHIBATh
MOJIOKeHUS cTaTby 6 3aKoHa Poccuiickoit
®enepaiuy "O6 aBTOPCKOM ITpaBe M CMEKHbBIX
npasax". [[paBoBOJi 0XpaHe B KauecTBe 0ObeKTa
aBTOPCKOrO IpaBa NOAJeXUT IIPOMU3BeIeHME,
BbIpaKEeHHOE B 00beKTUBHOI (popMe, a He ero
copepxaHue. He 0xpaHSI0TCS aBTOPCKMM MPaBOM






UIIen, METObI, ITPOIIECChI, CUCTEMbI, CTIOCOOBI,
KOHUEI MM, TPUHIIUIIBI, OTKPBITHUS, GaKThI (ITYHKT 4
cratbu 6 3akoHa Poccuiickoit ®epepanum "0O6
aBTOPCKOM IIpaBe U CMeXHbIX npaBax”). Hanpumep,
[IaxMaTHas apTysi, METOAVKY OOYUEeHMSI.

K o6bekTaM aBTOPCKOTO ITpaBa MOTYT OTHOCUTHCS
Ha3BaHMS MTPOM3BeAeHMI, Gpasbl, CIOBOCOUYETAHUS U
MHbIE YaCTU ITPOU3BEIEeHMs, KOTOPbIE MOTYT
MCII0Tb30BaThCSI CAMOCTOSITEIbHO, SIBJISTIOTCS
TBOPYECKMMU ¥ OPUTMHATBHBIMMU.

22. OduinanbHble CUMBOJIBI OPTaHOB MECTHOTO
CaMOYIIpaBJIeHUS U MHBIX MyHULIMIIAbHbBIX
00pa3oBaHMit MOAJIEKAT rOCYIapCTBEHHOM
peructpauuu. IIpaBo Ha obulMaIbHBIN CUMBOJI,
BHECEHHbII B TOCYLapCTBEHHbIN PETrUCTp,
TIpUHAAJIEXUT 06/1aiaTe 0 CBUIETEbCTBA O €T0
peructpauum. B cBsisu ¢ aTuM oduianbHbie
CHMBOJIBI He SIBJISIIOTCSI 00beKTaMM aBTOPCKOTO MpaBa
¥ Ha HUX PacIIpoCTpaHseTcs neiicTBue ab3aia
TpeTbero cratby 8 3akoHa Poccuiickoit ®enepanym
"O6 aBTOPCKOM IIpaBe M CMEXHBIX ITpaBax".

23. ABTOpCKOe IIpaBo Ha NIpOM3BeLeHNe He CBSI3aHO C
MpaBoM COGCTBEHHOCTM Ha MaTepualbHbIi 00bEKT, B
KOTOpPOM Ipou3BefeHne BbipaxkeHo. [lepenaua npas

Ha MaTepUabHbI 0ObEKT He BJieUeT Iepefavy mpan






Ha MCII0JIb30BaHMe IIPpOM3BeaeH .

24. PacripocTpaHeHMe 3K3eMILJIIPOB IIPOM3BeIeHUik
uau poHorpamm 6e3 coriacusi aBTopa Uimn
Mpou3BoaANTE ST GOHOIPaMMBbI ¥ 6€3 BBITIATHI
BO3HarpaxxaeHus JOMyCKaeTcsl TOAbKO B CIyYasix,
MpeayCMOTPEeHHbIX 3aKOHOM, B YaCTHOCTH, €CJIN
9K3eMILISIPbI TPABOMEPHO OITyOIMKOBAHHBIX
npousBefeHnst uau GOHOrPaMMbI BBeJl€HbI B
IpaskIaHCKMIT 000POT ITOCPEACTBOM MUX ITPOIAKU
(TyHKT 3 cTaThM 16 M MyHKT 3 cTaTby 38 3aKOHA
Poccuiickoit @epepanyu "O6 aBTOPCKOM IIpaBe U
CMeXHbIX ITpaBax”). Ho u B aTOM cityuae
pacrnpocTpaHeHMe TakyuX SK3eMILISIPOB
npousBeneHuit u (in) GoHOrpaMMm He TOIKHO
HapyluiaTh aBTOPCKOe MpaBo ¥ CMeXKHbIe TpaBa.
Harnpumep, OHO He JOJKHO HapylIaTh
TeppUTOpUa/IbHbIEe OTPAHUYEHUS TI0
pacrnpoCTpaHeHUIO, UCIIOJIb30BAThCS OIS
BOCITPOM3BeAEeHMS.

[Ipu 3TOM CiIeLyeT yIMThIBATh, UYTO MPABO Ha
pacrpocTpaHeHNe S5K3eMIUISIPOB MPOU3BeAEHUS WK
(dboHOTpaMMBI ITyTeM CIauM UX B ITPOKAT
MIPUHAIJIEXXUT aBTOPY MUY TIPOU3BOUTEIIO
(hoHOrpaMMBbI.

25. Pa3MeliieHre 06beKTOB aBTOPCKOTO IpaBa U (MJIn)






CMEXHBIX IIPaB B TeJIEKOMMYHUKALMOHHBIX CETSX, B
YaCTHOCTH, B C€TU VIHTEpHEeT, SIBJISIeTCS
MCII0JIb30BaHMEeM JaHHBIX 00beKTOB B COOTBETCTBUM
C ITyHKTOM 2 CTaTbhM 16 yKa3aHHOTO BbIlle 3aKOHa.
Tak, 3amuch Mpou3BeeHUs U 00beKTa CMEKHBIX
IIpPaB B IIaMSTh 3JIeKTPOHHOM BbIYUCIUTELHOM
Malll/HbI SIBJISIETCS VICII0/Ib30BaHMEeM, eC/IN I10
MHULMATVBE IN1A, COBEPIINBIIero 3aIych,
HeoIlpeie/IeHHBI KPYT UL IT0JIy4aeT SOCTYII K
3TOMY ITPOU3BEEHNUIO MJIU 06bEKTY CMEKHBIX ITPaB.
Co3maHHbIe (TI0JIyYeHHbIE) B pe3yJ/IbTaTe TAKOTO
UCII0JIb30BaHMS 3K3eMILISIPbI [IPOU3BeNeHUIT Ui
00BEKTOB CMEesKHBIX IIPaB C HapylleHreM 3aKoHa
Poccuiickoit ®epepanny "O6 aBTOPCKOM IIpaBe U
CMEKHBIX MpaBax" SIBSIOTCS KOHTPadaKTHBIMU.

JInia, ocyiecTBMBINNE TIOJ00HbIE AeiiCTBHS,
MPU3HAKTCS HAPYIIUTEISIMM aBTOPCKOTO ITpaBa U
(mnn) cMexkHbIX paB. K ykasaHHBIM JIMI[AM MOTYT
OBITh OTHECEHBI, B YaCTHOCTH, BJIaIe/IbIIbI CaliTa, Ha
KOTOPOM ObLIM pa3MelleHbl KOHTpagaKTHbIE
MpouU3BeIeHMsT WY 00bEeKThI CMEKHBIX ITPaB.

26. Eciiut ipou3sBeieHe CO3IaHO I10 CIY;KeOHOMY
3aaHNI0 paboTomaTe sl 1 3a ero cueT Jaubo B
TIOPSIAKE BBITIOJTHEHMS CTYy’KeOHBIX 00SI3aHHOCTE,
MpeayCMOTPEHHBIX TPYAOBBIM IOTOBOPOM, TO B
COOTBETCTBUM C 3aKOHOM MCK/IIOUMTEIbHbIE ITPaBa Ha






MICIIOJIb30BaHMe 9TOTrO IIPOM3BeIeHMSI ITePexXOIsiT K
paboTtoparemio. IIpyu 3TOM JIMUYHbBIE
HEMMYIIeCTBEHHbIE ITPaBa He OTUYKAAIOTCS U
OCTAIOTCSI 32 aBTOpaMM - (PU3MUECKUMU JIUIIAMIA.
[IpaBa Ha MpOM3BeAEHMSI, CO3JaHHbIE BHE pAMOK
TPYZOBOIO AOTOBOPA MJIM CTY’KeOHOT0 3aJaHus, He
MOTYT CUMTATHCS MTepeJaHHbIMM paboTOIaTe 0 Ha
OCHOBaHMM 3aKOHa. Harmpumep, WIOCTpaLum
pabOTHMKA K CTaTbe, CO3JaHHOI B IOPSIIKe
CJTy’KeOHOTO 3aJaHysI, He MOTYT pacCMaTPUBaThCS
KakK CJIy>ke6HOe Mpou3BeieHNe, ecii OHM He
MpeayCMOTPEHBI TAKMM 3aJaHUEM WJIY TPYIO0BbIM
JIOTOBOPOM C paboTOAaTeIEM.

Pa3Mep M ITOPAOO0K BbITIJIATbI aBTOPCKOI'O
BO3HaArpaxxaeHus 3a KaXXIbIl BUI UCIIOJIb30BAHMS
C)'IY)Ke6HOI‘O Mmpon3BeneHMs YCTaHABJIMBAIOTCS

JIOTOBOPOM aBTOpa ¢ paboTomaTtesneM. Takoit JoroBop

HOCUT I'paskIaHCKO-TIPaBOBOJ XapakTep, M Ha HETO
pacIpoCTPaHSIOTCS 001Ie ITpaBuia O MOPSIIKe
3aK/TIIOYEHMS JOTOBOPOB.

27. B ciyyae, ecsiu mpou3BeieHMe ObIJIO CO3/aHO 10 3

asrycra 1992 r., BOnmpoc 0 TOM, KTO SIBJISIETCS
obj1amaTesieM IpaB Ha HETo, CJIeIyeT peliaTh B
COOTBETCTBMM C HOpMaMu 'pa’kmaHCKOTo KoieKkca
PCOCP 1964 rona. B ciiyuae, eciiu nmpousBefeHmue
ObL7I0 cO3aHO mocsie 3 aBrycra 1992 r., Ho 10 3






asrycra 1993 r., BOpocC O TOM, KTO SIBJISIETCS
obnagaresieM IpaB Ha Ipou3BeieHe, ciaeayeT
yCTaHaBIMBaTh 10 HOpMaM OCHOB IrPaXkIaHCKOTO
3akoHonaTenbcTBa Coro3a CCP u pecriy6amk 1991
roza.

28. Ilepegaua opranusauuy 3GUPHOTO WIN
KabeJIbHOTO BEeIIaHMsSI B COOTBETCTBUMU CO CTAThSIMU 4,
40 u 41 3akonHa Poccuiickoit @enmepaiium "O6
ABTOPCKOM IIpaBe U CMEKHBIX IpaBax" SIBJISIETCS
00bEKTOM CMEXXHBIX IPaB TaKMX OpraHmsanmii. B
repenavyy MOTYT BXOAUTh 0ObEKThI aBTOPCKOTO ITpaBa
U ApyTHe 00beKThl CMEKHBIX ITPaB.

29. UcnonHNUTe/NSIM B OTHOLIEHUM MX UCIIOJTHEHMIT
WJIN IIOCTAaHOBOK IIPMHAMAJIEKAT UCKITIOUMUTE/IbHbIE
CMEJXKHbIe ITpaBa:

JINYHbIE HEMMYIIIECTBEHHbIE - IIPABO Ha NMf, IIPAaBO
Ha 3alIUTYy UCIIOJIHEHM A MJIN TOCTAaHOBKN;

MMYLIeCTBEHHBbIE - [IPaBO Ha MCIOIb30BaHMe
MCITOJIHEHYS UV TIOCTAaHOBKM B JTE06071 opme,
BKJIIOYas IPaBO Ha IOJy4YeHe BO3HarpaxxaeHus 3a
KaXIbI} BUJ, UCIIOb30BaHMS VCIIOJTHEHUS VN
MOCTAHOBKM (CcTaThs 37 3akoHa Poccuiickori
®enepaiy "O6 aBTOPCKOM ITpaBe M CMEKHBIX
npasax").






9TO O3HavaeT, YTO MCII0JIb30BaHMeE UCIIOJTHEHM NN
IIOCTAHOBKM OOITYCKAETCA ITPM YCJIOBMU BbITJIATbI
MCIIOJIHUTEJIIO BO3HAIrpa>KaeHusd. HpaBo Ha
IIOJIy4€HME BOSHArpaKaeHMs SABJISI€TCA
HeOThbeMJIEMONM 4aCThIO0 UCKIIOUUTEIbHOI'O InpaBa
MCIIOJIHUTEJIA Ha UCITIOJIb30BaHMe MCIIOJIHEHMS UJIN
IIOCTaHOBKM, 1 HEBBIIIOJTHEHIE 3TOTO Tp96OBaHI/I$I
JOJIDKHO KBaJII/I(I)I/II_LI/IpOBaTbCH CyodaMM KakK
HapylieHne CMEXHbIX ITPpaB.

VCIIOTHUTEb MMEET UCKIIOUMTETbHOE TIPABO
MCII0JIb30BaTh U pa3peliaTh UCII0Ib30BaTh
MICIIOJTHEHME ITyTeM BOCIIPOM3BeIeHMsI. DTO IIPaBO OH
MOJKET IepeaTh [0 TOTOBOPY ITPOMU3BOIUTEITIO
(oHOrpaMmebl IM60 opraum3anyy 3GUPHOrO UIN
KabeJIbHOTO BellaHus. B Takom cjryuae 10roBop
MpoM3BOAUTENST HOHOIPAMMBI JIMOO0 OpraHM3aIUN
3¢dupHOro Wi KabeJbHOTrO BEIaHMSI C
MCITOJIHUTEJIEM IO/DKEH YCTAHABINBATh 06beM
repeaHHbIX MpaB. [Ipy 3TOM cieayeT YYUThIBATbD,
YTO MPSIMO He IepefaHHbIe 10 JOTOBOPY ITpaBa
VICIIOJTHUTEJISI CUMTAIOTCS HellepeTaHHbIMUA.

Peskmccep-nmocTaHOBIIMK CIIEKTAKIIS
MIPUPABHUBAETCS K VCIIOJTHUTEJIIO U SIBJISIETCS
CYyObEKTOM CMEXKHBIX TTPaB.

30. IIpu paccMoTpeHuM CIIOPOB O COABTOPCTBE HA






MpOM3BeIeHMSsI, COCTABJISIONINE Hepa3phIBHOE 1ieioe,
cymaM cjaenyeT UCXOOUTD U3 (haKTa MpU3HaAHUS
COABTOPCTBA HA MOMEHT OOHApPOIOBaHMS
MPOM3BeAeHMsI. ITO MOKET OBITh ITOATBEPKIEHO
BOJIEM3bSIBJIEH/IEM COaBTOPOB, BhIPAsKEHHBIM B
JIOTOBOpax O mepeave Mpas, IyOJIMYHBIX 3asIBJI€HUSIX
U T.IL.

31. [Ipu mosryyeHUM HeCKOJIbKMMM HAaCAeJHUKAMU 110
3aKOHY JI10O0 I10 3aBelllaHNI0 aBTOPCKOTO ITpaBa u
CMEKHBIX MpaB HacaeAoaaTes st 6e3 BblIeIeHUS
KOHKPETHBIX HacJaeayeMbIX 00'beKTOB aBTOPCKOTO
rpaBa 1 (MIM) CMEXHBIX IIpaB CeyeT MMeTb B BUY,
4YTO B 9TOM CJIy4yae y HacJleHMKOB BO3HMKAeT
aQHAJIOTMYHBI HepasleJIbHOMY COaBTOPCTBY 00beM
MMPaBOMOYMI1 B OTHOIIIEHMM HAC/IeAyEMbIX ITPaB Ha
COBMeCTHOE MCII0/Ib30BaHMe BCeX MPOU3BeeHUN U
(unn) 06bEKTOB CMEeKHbIX MpaB. [Topsiok
MCII0/Ib30BaHMS YKAa3aHHBIX [IPaB OIpeesisieTcs
MpUMeHUTeNbHO K cTaThe 10 3akoHa Poccuiickoii
@enpepanyu "O6 aBTOPCKOM IpaBe U CMEXKHBIX
npasax’.

[IpaBa, nepeleplye K HacJAeJHUKAM, COCTaBJISIOT
HepaspbIBHOE 11eJ10€, ¥ HY OIVH U3 HACJIeTHMKOB He
BIIpaBe 6e3 IOCTaTOYHbIX K TOMY OCHOBaHMIA
3aIPETUTD UCII0Ib30BaHME ITPOMU3BEIEHMSI.






BosHarpaxkmeHue 3a UCIOJb30BaHMe MPaB JOIKHO
pacIipeieNiIThCs COOTBETCTBEHHO HAC/IeICTBE HHbIM
IIOJISIM.

32. [TyGIMuHBIM MCITOJTHEHMEM ayIMOBU3YaIbHOTO
MPOU3BENEeHMS SIBJISIETCS ero NoKa3 B KMHOTeaTpax,
MHBIX MeCTaxX, OTKPBITHIX /i1 CBOOOTHOTO
MoceleHus, UJn B MeCTax, rae MpUCyTCTBYyeT
3HAUUTEJbHOE YMCIIO JIUII, He TIPUHAAIEeXAINX K
0OBIYHOMY KPYTY CEMbH.

Pemiast BOIIpoc 0 TOM, OTHOCSITCS JIM JIIIA K
0OBIYHOMY KPYT'Y CEMbM, HEOOXOIMMO YUUTHIBATh
POJICTBEHHBIE OTHOIIEHMS U JIMYHbIE CBSI3U, II€PUOIBI
061IeHNs], XapaKTep B3aMMOOTHOIIIEHNII U Ipyrue
3HAYMMbIe 06CTOSITEIbCTBA.

33. ABTOp MY3bIKQJIbHOTO MPOU3BeaEHMS (C TEKCTOM
mau 6e3 TeKCTa) MMeeT ITPaBO HAa BO3HArpakAeHue 3a
My6IMYHOE UCTIOTHEH e MY3bIKaTbHOTO
MpoM3BeAeHMsI TIpU KaXKIOM ITyOJIMUHOM TTOKa3e
ayAMOBU3YaJIbHOTO NMPOU3BeaeHs (IyHKT 3 CTaTbU
13 yka3aHHOTO BbIllle 3aKOHA), B TOM UMClie B
KMHOTeaTpax. B ciyyae HeBbINIaThI 3TOTO
BO3HArpaxaeHus OH MMeeT IIPaBo JIMILb Ha ero
rosydyeHue. 3assBJieHHbIe TAaKUM JIMIIOM TpeboBaHMS,
npegycMOTpeHHbIe cTaTbeli 49 3akoHa Poccuiickori
@enpepanyu "O6 aBTOPCKOM IpaBe U CMEXKHBIX






rpaBax”, He MOTYT ObITh YIOBIE€TBOPEHHBI.

[Ipu 5TOM ClegyeT UMEeTh B BUY, YTO JaHHOE ITPaBO
MIPUHAIJIEXKUT He TOJIbKO TeM aBTOpaM, UbM
MYy3bIKaJIbHbIE TTPOV3BEEHMS CITeIMaabHO CO3TaHbI
IJIS1 TOTO ayAMOBU3YaJbHOTO MPOU3BeNeHMsI, HO U
aBTOpaM, YbM MY3bIKaJIbHbIE ITPOU3BEIEHMS
CYIIeCTBOBA/IM paHee U BOILIM COCTABHOI YacCThIO B
ayaMOBU3ya/IbHOE TTPOU3BEIeHME.

34. IIpu McUnCIIEHUU CPOKOB OXPaHbI aBTOPCKOTO
rpaBa U (M) CMEKHBIX ITPaB HEOOXOIYIMO MMETD B
BUJTY, UTO 3T CPOKU OIIPeeSIOTCS 10
3aKOHOATebCTBY, Ae/iCTBOBABIIEMY HA MOMEHT
BO3HUKHOBEHMS TIPAB C YYETOM M3MEHEHUIA,
BHECEHHBIX ITOC/IeAYIOIMMU HOPMATUBHBIMU
aKTaMM.

[TpuuaTelil B 1993 rogy 3akoH Poccuiickoin
®enepaiyy "O6 aBTOPCKOM ITpaBe M CMEKHbBIX
npaBax" yBeJMYNJ YCTAHOBJIEHHBIN ['paskIaHCKUM
Komekcom PCOCP 1964 ronma 25-meTHuit cpox
OXpaHbl aBTOPCKOro Ipasa g0 50 jget. ®egepaabHbIM
3akoHOM OT 20 utosnsg 2004 r. N 72-®3 "O BHeceHUMU
u3MeHeHMi1 B 3aKoH Poccuiickoit ®emepanun "O6
aBTOPCKOM IIpaBe U CMEeXXHbIX IMpaBax”, BCTYNUBIINM
B cmity ¢ 26 utwoiist 2004 1., CpOK IeiiCTBUSI aBTOPCKOTO
rnpasa yBeynueH o0 70 et (ctaThs 27 3aKOHA






Poccuiickoit ®emepaniuu "O6 aBTOPCKOM ITpaBe U
CMeXHbIX IpaBax”). [laHHbI CPOK IPUMEHSIEeTCS
JIULIB K aBTOPCKOMY IIPaBy, [JIs CMEXXHbIX IIpaB CPOK
oxpaHbl cocTasisieT 50 et (cTaTbs 43 yKa3zaHHOTO
BbIlIEe 3aKOHA).

CpoK meiicTBUSI aBTOPCKOTO IMpaBa U (MJIM) CMEXHbIX
TpaB IIpUMeHSIeTCSI BO BCeX cTydasx, Korga 50-
JIETHUM CPOK ,eiCTBMS aBTOPCKOTO IpaBa U (UJIN)
CMEXXHBIX ITpaB He UCTeK K 1 sHBaps 1993 r. (ITyHKT 3
IToctanoBnenus BepxosHoro Coeta Poccuiickoii
@enpepanyu ot 9 mionst 1993 r. N 5352-1 "O nopsigke
BBeIeHUS B JeiicTBUe 3akoHa Poccuiickoit
®enepanym "O6 aBTOPCKOM IpaBe M CMEKHBIX
nmpaBax"), B TOM UMcje U AJs Ipou3BedeHmit, Ha
KOTOpbIE UCTEK 25-JIeTHMIT CPOK OXPaHbI.

BmecTe ¢ TeM, ec/i paHee yCTaHOBIeHHbIN 50-
JIETHUI CPOK OXPaHbl aBTOPCKOTO MpaBa UCTEK A0 26
mtojist 2004 1. - maThl oQULIMATBHOTO OITYOIMKOBAHMS
U3MeHeHMI, BHeCeHHbIX B 3aKOH Poccuiickoit
®enepanym "O6 aBTOPCKOM IIpaBe M CMEKHBIX
mpaBax", To 70-JIeTHUI CPOK OXpaHbl K 3TUM
MpOU3BeNeHUSIM He IIPUMEHSeTCS.

NcuncieHe CpoKOB OXpaHbl aBTOPCKUX U (MJIN)
CMEKHBIX TpaB HaUMHaeTcs ¢ 1 sHBaps roga,
CIeyIolero 3a rogoM, B KOTOPOM MMeJl MeCTO






I0pUAMYeCcKUit HaKT, SIBISIONIUIACS OCHOBAHMEM [JIsT
HayaJia TeuyeHus CpoKa.

35. UcuncieHue cpoka AeiicTBUS aBTOPCKOTO MpaBa
Ha Ipou3BeJieHNe, CO3JaHHOe B COAaBTOPCTBE,
IleJICTBYeT B TeUueHMe BCeil >KM3HM aBTOpoB u 70 jieT
1ocJie CMEePTHU ITOC/IeIHETr0 aBTopa, epeskMUBIIero
IPYyTUX COaBTOPOB. [laHHOE MOI0XKeHMe
MIPUMeHSIeTCs K IPOU3BeJIeHUIO B 1eJI0OM
He3aBMCUMO OT TOTO, 060pasyeT i Takoe
Mpou3BeieHMe Hepa3pbIBHOE 11€J10€ UM COCTOUT U3
yacTeli, MMeIOIIMX CaMOCTOSsITe/IbHOe 3HaYeHe.

36. B nynkre 2 cratbu 13 3akoHa Poccuiickon
@enepanyu "O6 aBTOPCKOM IpaBe U CMEKHBIX
npasax’ IpesyCMOTPEHO, UTO [1paBa, lepefaHHble
aBTOpaMu aygMOBU3YaJIbHOIO IPOU3BeeHS ero
MU3TOTOBUTEIIIO, IeJICTBYIOT B Te€UeHMe CpOKa
JleliCTBYS aBTOPCKOrO IIpaBa Ha ayIMOBU3yaIbHOE
npousseneHye. [I0CKoIbKY aBTOpamMu
ayAMOBU3YaJIbHOIO IPOU3BeNeHUS ABISI0TCS
pexyccep-I0CTaHOBIIVK, aBTOP CLieHapys U aBTOP
MY3bIKaJIbHOT'O IIPOM3BeleHNs], CIleliaJlbHO
CO3[aHHOIO IJ1 JAHHOT0 ayAM0BM3YaIbHOTO
IpOou3BeIeHMs, CPOK OXPaHbl IIPaB Ha
ayaMoOBU3yaJIbHOE IIPOU3BeLleHMe OlpeesieTcs
MUCXOZS U3 TOJIOKeHUI ITYHKTa 4 cTaThby 27 3aKOHA
Poccuiickoit ®epepanyu "O6 aBTOPCKOM IIpaBe U






CMEXHBIX IMpaBax’.

37. Hauayio TeueHus1 CpoKa OXpaHbl CMEKHBIX IIPaB Ha
(oHorpaMmmy HauMHaeTcs ¢ paKTa MePBOTo
omnyb6aMKoBaHMsT GOHOrpaMMBbI MO0 ee TTepBoit
3amnucu, ecam hoHorpaMma He O6bl1a OITyO/IMKOBaHa B
TeyeHue 50 JieT.

Panuo- u Tenenepenaun (rmepegaun B 3pup), B
OTHOIIIEHUY KOTOPBIX He UCTeK 50-JIeTHUIT CPOK C
MOMEHTA ITPaBOMEPHOI'0 0OHAPOIOBAHMSI MU
CO3JTaHMsI, €C/IV OHM He ObLIM 0OHAPOIOBAHbI, C JAThI
BBeJleHU B elicTBue 3akoHa Poccuiickoit
@enepanyu "O6 aBTOPCKOM IIpaBe M CMEKHBIX
rpaBax’ OXpaHSIOTCS B TeUEHMEe OCTaBIIErocsl CpoKa
KaK 00beKThI CMEKHBIX ITpaB (ITyHKT 5
[ToctanoBnenus BepxosHoro Coseta Poccuiickoi
®enepanyy ot 9 mionst 1993 r. N 5352-1).

38. McTeueHne cpoka OXpaHbl IPOU3BEIeHUN U (WIIN)
00bEKTOB CMEKHBIX IIPaB 03HAUYAET UX Iepexo] B
06IIeCTBEHHOE AOCTOsIHME. B 9TOM CiTyyae OHM MOTYT
CBOOOJHO MCII0/Ib30BaThCS JIIOOBIM JIUIIOM 6e3
BBITIIAThI BO3HArpakaeHus. [Ipy 9ToM IuijaMu,
MICITOJIb3YIOM MY IIPOU3BEAEH NS UM 06BEKThI
CMEKHBIX IpaB, JO/DKHBI COOTI0IATHCS IMUHbIE
HEMMYIIeCTBEHHbIE ITpaBa, KOTOPbIE AEiCTBYIOT
6eccpoyvHo.






39. Vicnonb30BaHMe MIPOU3BEIeHUI, eCi MHOe He
YCTAHOBJIEHO 3aKOHOM, AOITyCKAEeTCS TOJbKO Ha
OCHOBaHUM aBTOPCKOTO AOTOBOpA, IpeJMeTOM
KOTOPOTO SIBJISIIOTCS KOHKPETHbIE TIpaBa Ha
UCIO0JIb30BaHMe, IlepeiaBaeMble 10 aBTOPCKOMY
norosopy. IIpy 3TOM HaAI€KUT UMETDb B BUY
cepymwoiiee:

1) Bce rpaBa Ha UCIIOb30BaHMe TPOU3BEIEHMSI,
MIpSIMO He TlepelaHHbIe TT0 aBTOPCKOMY JI0TOBODY,
CUMTAIOTCS HellepeIaHHbIMU;

2) MpeIMeTOM aBTOPCKOTO JOrOBOpPa HEe MOTYT ObITh
MpaBa Ha MCIIOJb30BaHMe TPO3BEAEeHI, KOTOpbIe
aBTOp MOKET CO3/IaTh B OyayIIEM;

3) rpaBa, repeaHHbIe 10 aBTOPCKOMY JIOTOBOPY,
MOTYT IlepeaBaThCs APYTMM JIMIIAM JIUIIb B CTydae,
€CJTV 9TO MPSIMO ITPeayCMOTPEHO B IOTOBOPE;

4) eciv B aBTOPCKOM JIOTOBOPe 06 M3TaHUN UIIH
MHOM BOCITPOM3BeJeHUY MMPOU3BeIeHNS
BO3HArpakieHue orpeiesseTcs B BUe
(MKCUPOBAHHO CYMMBI, TO B IOTOBOPE I0JKEH
ObITh YCTAHOBJIEH MaKCYMMAaTbHBIN THPaXK
Mpou3sBeeHNs. IK3eMIUISIpbI TPOU3BeIeHUA,
BOCITPOM3Be/IeHHbIE CBEPX YCTAHOBJIEHHOTO TUPAKA,
SIBJISIIOTCSI KOHTpadakTHbIMU. JItoOble TpOOHbBIE U
TEXHOJIOTUYECKIEe TUPAKY JOIKHBI BXOJUTD B






YCTaHOBJIEHHbI JOTOBOPOM pasmep THpaxa.

40. C aBTOpaMu MpoOM3BeAeHMI1, BOIIE X
COCTaBHO YaCTbIO B ayAMOBU3YaIbHOE
npousBeneHue (Kak CylieCcTBOBABIINX paHee, TaK U
CO3[TaHHBIX B MIpoliecce paboThl HAJ
ayIMOBU3yaJbHBIM IIPOU3BeIeHUEM),
MU3TOTOBUTEJIEM ayAMOBU3YaJIbHOTO IPOU3BEIeHUS
JIO/DKeH 3aK/II04aThCsl OrOBOP O Nepefave Mpas B
o6beme, YCTaHOBJIEHHOM JIOTOBOPOM.

41. Be310TrOBOPHOE UCIOIb30BaHME ITPOU3BEIEHUI U
(1) 06BEKTOB CMEKHBIX ITPAB MOXKET
OCYIIeCTB/SITHCSI TOJIBKO B IEJISIX ¥ 00'beMe, MPSIMO
YKa3aHHBIX B 3aKOHe. Peias Borpoc o
MPaBOMEPHOCTU JEMCTBUI CTOPOH, CY[, JO/DKEH
YCTaHOBUTb, COOTBETCTBOBAIM JIX 3aKOHY 11€JIN
6e310roBOPHOI0 MCITOIb30BAHMS U HE TIPEBBIIIA JIN
00'beM MCITOTb30BAHMS TIPeIesibl, TPeayCMOTPEHHbIE
3aKOHOM /[IJIsI JTaHHBIX 0O'bEKTOB aBTOPCKOTO MpaBa "
CMEXXHBIX ITPaB.

B cooTBeTCTBMM C IOAITYHKTOM 3 ITyHKTa 1 cTaThu 42
3akoHa Poccuiickoit ®emepanyy "O6 aBTOPCKOM
TpaBe ¥ CMeXHbIX ITpaBax" Jiroboe MCIoIb30BaHMe
opraHu3anueit 3GupHOro win KabeabHOro BelaHus
9K3eMIUISIPOB (DOHOTPaMMblI, OITy6IMKOBAHHO B
KOMMepUeCcKUX 1eIsix, I iepefaun B 3up Uam mo






KabeJl0o BO3MOKHO TOJIbKO IIPU COOTIOIeHUY
MOJIOKeHU cTaTbhy 39 sToro 3akoHa. OpraHusauus
3¢bupHOro win KabeabHOrO BelllaHus, He
BBITIOJIHSIIOIIAST 3TO TpeboBaHMe, SIBISIeTCS
HapyLIMTeIeM BbIlIeyKa3aHHOTO 3aKOHa.

42. O6agaTenssMy aBTOPCKUX U (MJIM) CMEKHBIX TTPaB
MOTYT CO37aBaThCsl OpraHm3al iy, yIpaBsiioniue ux
MMYIIeCTBEHHbIMM ITPpaBaMy Ha KOJIJIEKTUBHOM
ocHoBe. KosieKTuBHOe yIipaBieHue
MMYILeCTBEHHbIMM ITPaBaMM OCYILECTBJISIETCSI STUMMU
OpraHu3alusIMu B Ipeesax MoJTHOMOYMIA,
repelaHHbIX 00/1a1aTeISIMU aBTOPCKUX U CMESKHBIX
MpaB Ha OCHOBE MMCbMEHHBIX IOTOBOPOB, a TAKKe Ha
OCHOBEe COOTBETCTBYIOUIMX JOTOBOPOB C
MHOCTPAHHBIMM OpPTaHU3aLUUSIMU, YIIPABJSIONI MU
QHAJIOTMYHBIMM MTPaBaMMU.

Ha ocHoBe IMMOJIYYE€HHbIX TIOJTHOMOYUMA YKa3aHHbI€
OopraHmM3anyvym nmpegoCcTaB/IAI0T II0/JIb30BaTEIAM
JINIIEH31M Ha COOTBETCTBYIOIIME CITOCOOBI
MCIIOJIb30BAHMA l'IpOI/IBBe,HEHI/Iﬁ " 00bEKTOB
CMEXHbIX ITpaB.

Takue TUIEH3UM Pa3pelIaloT MUCII0Ib30BaHue
MpeyCMOTPEHHBIMM B HUX CIIOCOOaMM BCex
MPOM3BeNeHNIi  00bEeKTOB CMEKHBIX IIPaB U
MPeaoCTaBISIOTCS OT MMEHM Bcex obyiagaTeeii






aBTOPCKUX U CMEKHBIX IIPaB, BKJIKOYAs U TeX,
KOTOpbIE He Tlepefany OpraHu3anyu moJHOMOYNI B
COOTBETCTBUM C TYHKTOM 2 CTaThy 45 3aK0oHA (ITYHKT
3 cratbu 45 3akoHa Poccuiickoit ®emepauyn "O6
aBTOPCKOM IIpaBe U CMEeKHbBIX ITpaBax”).

43. [lepeunciieHHble B cTaTbe 12 I'paskgaHCKOTO
Komekca Poccuiickoit @emepaliyy Crioco0bl 3aIUThI
IPAKIAHCKMX MPAB PACHPOCTPAHSIIOTCS Ha 3aIIUTY
aBTOPCKOrO IpaBa u (MaK) CMEeKHBIX MpaB. B To ke
BpeMs 3akoHOM Poccuiickoit ®enepanum "O6
ABTOPCKOM IIpaBe U CMEXHbIX MpaBax”
MpeIyCMOTPEHBI CIIeLMaIbHbIe CITOCOObI 3aIIVTHI.
OJTO KOMIIeHcal s, BO3MelleHle MOPaJIbHOro Bpeza
MIPY HapyIlIeHUM UMYLIEeCTBEHHbIX IIPaB,
KOoHdMCcKaLys KOHTpadaKTHBIX 9K3eMIISIPOB
npousBeaeHuit uin goHorpamm. I[Ipu 3TOM paBo Ha
BO3MelleH)e MOPaJbHOro Bpesa IpesoCcTaBlIeHOo
TOJIBKO aBTOPY U UCITOJTHUTEIIIO.

[IpaBO Ha KOMIT€HCALMIO ITPEIOCTABIEHO
00J1a1aTeNI0 UCKIIOUNTENIbHBIX ITpaB. JIuily, He
06J1aaIeMy UCKITIOUNTETbHBIMM ITpaBaMu,
JO/DKHO OBITh OTKAa3aHO B TPe6GOBAHUM O
KOMIIEHCAlIUN.

44. Bp16op crioco6a 3aIIyuThl IPUHAIIEKUT aBTOPY,
00/1a7aTeTI0 CMEXKHBIX ITPaB MJIM MHOMY 00J1a/1aTesTio






MUCKTIOUMUTEIbHBIX ITpaB, KpoMe KOHMMCKaALN.

CornacHo cratbe 49.1 yka3aHHOTrO Bblllle 3aKOHA
KOHTpadaKTHbIe 9K3eMIUISIPbl TPOU3BeIeHU I WIn
dboHorpamm, a Takke MaTepuasibl U 060pyIOBaHKe,
MCIIOIb3yeMble J1J1S1 BOCTIPOM3BeIeHUs
KOHTpa@aKTHBIX 3K3eMILISIPOB ITPOMU3BeAEHUIT UIU
dboHOrpaMm, 1 MHbIE OPYAUSI COBEpIIeHUS
MpaBoOHapyIIeHMs MogjexaT KOHPUCKaumu B
CyneOHOM MOpsiiKe B COOTBETCTBUM C
3aKOHOIaTeabCTBOM Poccuiickoi ®emepaliin.

OIHOBpPEMEHHO C yKa3aHueM 0 KOH(GMUCKALK B
peleHuy cyia HeoOX0IMMO yKa3aTh 06
YHUUTOXEHMM KOH(PMCKOBAaHHBIX 9K3€MILISIPOB, 3a
MCKIIIOUEHMEM CJTydyaeB, KOI/ia CyIOM IIPUHUMAETCS
pelieHe 00 uX repegayve 06agaTe 0 aBTOPCKUX
MJIV CMEKHBIX IIPaB 110 ero rmpockoe.

PenreHne o KOHGUCKALMY TPUHUMAETCS HE3aBUCUMO
OT TOTO, 0OpaIaCcs iV C JaHHBIM TpeboBaHMEeM
uctell. [Ipu 9TOM Ccy[1 B 06s13aTeJIbHOM TOPSIIKE
BBISICHSIET MHEHMe 006J1a[jaTesisi aBTOPCKOTO MpaBa
VIV CMEXKHBIX TTPaB O BO3MOXXHOCTY YHUUTOXKEHUST
160 nepenauy eMy KOHTpadaKTHBIX 3K3eMILISIPOB.

[Tpencenareinb
Bepxosnoro Cyna
Poccuiickoit ®emepatinn
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